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f^REFACE 

The following lectures were delivered in 1939 at the 
invitation of the Syndicate of the University of Bombay. 
They are intended as an introduction to the “Rights of 
Women under the Hindu Law. ” All the technical details 
have been avoided as far as possible. The principal aim of 
the lectures is to create an interest among the general public 
for this important subject, and the author will feel satisfied 
if that is attained. Copious references, however, have been 
given to enable a more detailed study to. be developed. 

Mr. President, Ladies and Gentlemen, 

It has been my privilege to be called upon by the 
authorities of this University to open the first series of the 
Sir L. A. Shah Commemoration Lectures, and I consider it an 
his career: honour to have been so called upon. The 

topic recommended for the discourse is “ the Rights of 
Women under the Hindu Law”. Before, however, I proceed 
to discuss the subject, it would be proper to refer briefly to 
the life and career of the late Sir Lalubhai Shah. Sir Lalu- 
bhai, belonged to a very respectable Bank family. His 
father, Mr. Asharam Daluchand Shah was Diwan in several 
States in Kathiawar and was wellknown in Grujai4t. 

Sir Lalubhai was born on Februai’y 4, 1873. He 
received his early education at Ahmed&b&d in the High 
School and the Gujar§,t College. At the early age of 19 he 
passed the M. A. Examination in Mathematics, and in 1894 
he took the degree in Law. Thus at the early age of 21 
he had passed practically all the Examinations of the Univer. 
sity leading to the Master’s degree in Arts and the 
Bachelor’s in Law. 

Soon after passing the Law Examination he commenced 
practice as a Pleader at the Bombay High Court, where in a 
short period he was able to make his mark. As a Reviewer 
has observed, ‘it was not for him to learn, to labour, and to 



■ ■'.«■■■ 

X7 

wait*. In 1910 he was appointed acting Government pleader, 
which post he held till 1913. Upon the retirement of the 
late Sir Narayanrao Chandavarkar from the Bench, he was 
appointed a Judge, when he was only 40. This was the 
second instance of an Indian being appointed as a Judge of 
the High Court at this early age, the other being the late 
Justice Dwarkaprasad Mitter. 

By temperament Sir Lalubhai was a quiet, unassuming 
worker in his own field. Although, therefore, at the time 
when the appointment was announced, it did not evoke 
much enthusiasm, still by his patience, perseverance and 
close attention to the subjects that came before him for 
disposal, Sir Lalubhai fully justified the choice. 

While he was practising at the Bar he was known as 
a very conscientious and careful student of his cases. As 
a Government pleader he had a reputation for fairness and 
for maintaining the traditions of the past, which as all of us 
on this side are aware, were to help the administration of 
Justice and not to secure conviction. No practitioner who 
was opposed to him had any apprehension in his mind that 
there would be any departure on his part from this esta- 
blished tradition- After his appointment as a Judge he 
realised the necessity for a Hindu Judge to be closely 
acquainted with the ‘original texts’, the necessity which was 
inculcated for a long time at the Bombay High Court by the 
traditions of eminent Judges like Sir Michael Westropp, 
Sir Raymond West, Sir Lawrence Jenkins, and his imme- 
diate predecessor in office Sir Narayanrao Chandavarkar. 
Immediately after assuming charge of the office as a Judge 
he began a close study of the texts, and this study has been 
visible throughout the pronouncements which he had the 
privilege to make during the course of thirteen years that he 
worked on the Bench, 
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Sir Laiubhai will be remembered by the members o£ the 
Bar for his work as a Judge o£ criminal appeals where he 
scrupulously maintained the traditions of the Criminal 
Bench on this side of India. He was extremely scrupulous 
in his perusal of the criminal cases circulated for each week, 
and was very particular about securing Justice, so that no 
innocent person should be unjustly treated, even at the risk 
of a really guilty one to escape. 

He was very modest, unassuming and sometimes even 
overcautious. He had very simple habits, and he followed 
in life the healthy rule of plain living and high thinking. 
Besides his duties as a Judge, he had given the benefit of his 
advice and co-operation to several institutions, where also 
his actions were guided by a high sense of duty and regard 
for the discharge of the work undertaken by him. While 
thus engaged in the performance of his duty, he was 
snatched away on the 16th November, 1926. In fact, as 
Sir Amberson Marten the Chief Justice observed, “ It was 
only on Monday that he was doing his work on the Bench 
in the Full Bench case, and while no one had any idea as to 
what was happening, he was cruelly snatched away from 
among us on the next day. ” 

After his death his friends and admirers decided to 
commemorate his work, and the lectures, which I have been 
asked to deliver, are the outcome of this desire. Ehs name 
is also permanently associated with the Law College at 
Ahmed&bid for which he left the large legacy of Rs. 10,000 
as a preliminary help for the inauguration of the Institution 
in Gujar§,th. 

The Juniors at the Bar had special regard for Sir Laiu- 
bhai. For, although he had made considerable progress 
within a short time in his status as a member of the Bar, he 
was still a Junior by regard to the date of his enrolment. 



and the juniors looked upon him as their representative in 
all questions affecting their interests as juniors. About the 
time the Law College was started at Poona in 1924, Sir 
Lalubhai was appointed Acting Chief Justice a second time, 
he visited it at our call, when he offered advice and words 
o£ encouragement to the students and to the members. 
Perhaps it was then that he conceived the idea of starting 
the Law CoUege at AhmedllAd. It was, however, after his 
death that the wish became actually visualised. 

I shall conclude this small sketch of his career with the 
following extracts from the remarks of Sir Amberson 
Marten Kt. the Chief Justice of Bombay t 

“Sir Lalubhai owed nothing to favour for his success 
in life. He rose by his own merits and his own character, 
and it was at a markedly early age that his ability as a 
pleader and his character as an upright gentleman led to 
his being appointed to be one of His Majesty’s Judges. 
For over thirteen years he was a Judge of this Court, and 
for thi’ee separate periods he acted as Chief Justice. It was 
the hope of many of us that he would shortly have found a 
seat on the Privy Council, where his knowledge of Hindu 
Law would have been of particular value in arguments 
before the Board. 

“Sir Lalubhai had such a high sense of duty, such a 
love for India, and such a delicate regard for the feelings of 
others, that to know him was alike a privilege and an edu- 
cation. ” 

As the great Hindu poet Kabir has said — 

He came crying in the world, 

Though every one was glad 
He left smiling, winning laurels. 

But every one is sad. 

I will now turn to the subject, which is — 



The Rights of Women under the Hindu Law 


Introductory: — This subject, therefore, will nece- 
ssarily require the preliminary study of some terms, which 


Rights. 


occur in the expression, viz- ‘ Rights, 


‘ Women, ’ and ‘Hindu Law. ’ The woi’d 
‘ Right ’ may be defined as ‘the capacity in an individual 
of controlling, with the assent and assistance of the State, 
the action of others. ’ When a man is said to have a rmbt 
to do anything or over anything, what is meant is that 
public opinion would see him do the act, or mate use of the 
thing, with approbation, or at least with acquiescence, and 
reprobate the conduct of any one who would prevent him 
from doing the act, or would fail him . in that particular 
matter. The word ‘ right ’ involves the corresponding idea 
of duty. Every right, whether moral or legal, implies the 
active or passive furtherance by others of the wishes of the 
party having the right. Whenever any one is entitled to 
such furtherance on the part of others, such furtherance on 
their part is said to be their ‘ duty So much for the idea 
of ‘Right.’ 

The word ‘ Woman ’ generally is to be taken as a 
])ersor of the female sex, and will have to be investigated 
later on with some degree of details as regards the normal 
and abnormal conditions of women. 

The next expression to be considered is the expression 
‘ Hindu Law. ’ The word ‘Law’ as it is understood in the 
West, particularly since the time of Bentham, 
Austin, and others indicates a complex idea, 
and it has been defined as a ‘ command issued by a 
sovereign political authority to a subordinate political autho- 
rity in regard to certain acts or abstinences which are known 
as duty or obli^tion, enforced by what is known as sanc- 


Hiada Law. 


Who are Hnrous ? 


tion in ease o£ the infringement of these duties.’ The word 
‘ Law, ’ therefore, or ‘ Positive Law ’ according to its 
acceptance in the West, involves as many as five elements, 
viz. the sovereign, which may be one or many; the subordi- 
nate ; a command from the sovereign ; obedience, which is 
(ailed the duty ; and sanction, which is the consequence of 
the disobedience of such commands. 

Now the expression Hindu Law has been criticised by 
Western Jurists as a misdiseription on the ground that there 
is no origin to the so-called Laws of the Hindus, which 
could be traced to a sovereign, individual or a collection of 
individuals. Suffice it to say that this criticism has been 
subjected to a detailed scrutiny and consideration by writers 
both in India and in England and on the continent, and 
the result has now been reached^ that there is nothing in the 
expression ‘Hindu Law’ which w'ould make it unacceptable 
as indicative of a command with the consequence of a sanc- 
tion attached to it in case of non-obedience. 

The word ‘ Hindu ’ in the expression Hindu Law is 
again a term which requires briefly to be explained as part 
Who are o£ the preliminary study. Ordinarily and 

Hindus. primarily the word ‘Hindu’ signifies and 

includes those who are governed by the Hindu scriptures. 
In other words, obedience to the theological doctrines of the 
Vedas is the condition for those who would be called 
‘ Hindus. ’ But by a great deal of expansion and assimila- 
tion which is the characteristic of the Aryan race and parti- 
cularly of the Indo- Aryans, a vast number of people al- 
though not professing themselves to be governed by the 
theological doctrines of the Vedas, are regarded as Hindus 
for the purpose of being governed by the principles of 


1 Eattigan’e Jurisprudence p. 17 (Ed. 1899), Dr. Bannerjee’s 
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Hindu Law. Thus, the term Hindu includes, not only 
members of the ori^nal stock who were and are governed by 
the Vedas, but also others who were dissenters from the 
Vedic religion, who had cut out a separate path for them- 
selves and had, therefore, dissociated from the Vedic persua- 
sion, even these were and are regarded as ' Hindus ’ for 
governance by the Hindu Law- Others also, who had started 
on parallel lines of theological and sociological doctrines 
along with the Vedic, have also been regarded as Hindus for 
the purpose of their governance by the principles of Hindu 

Dissenters and Thus the Jainas, the Buddhists, the 

Converts. Lihgslyats and the Arya Sam&jists, and also 
members of the Brfi,hmo and the Prftrthanfi. Samdj are 
governed by Hindu Law, and are called Hindus. The 
enlarged application of the term has been carried to such an 
extent that even converts from Hinduism have been 
regarded as Hindus governed by the Hindu Law. This 
topic has been elaborated in books devoted to the treatment 
of ‘ Hindu Law. ’ It would not be necessary therefore to 
dilate more upon it here. The term Hindu, therefore, 
although it denotes primarily the person who is governed by ‘ 
the theological doctrines of the Vedas, has a wider signi- 
ficance in its connotation^ and includes not only those who 
are theologically governed by the doctrines of the Vedas, 
but others also not so governed, who prefer themselves to 
be called Hindus or to be governed by Hindu Law. 

It would now be time to turn to the subject with some 
elaboration. Hindu Law like all other systems of law has 
Sources of sources the Revelation, Tradition, 

Hindu Law. Usages and Customs, Judicial decisions, 
Legislation, and Equitable considerations. Here again it 
will not be necessary to ^late in great details upon these 
sources as they are well known. As, however, it will be 
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The Main Pbeiods 


necessary in tbe course of the ensuing discussion of the 
rights of women to take surveys of the ups and downs of 
the fortunes of women during the several stages of the 
evolution of the Hindu society, it will be convenient to 
divide these soui'ces in their several stages, from a chrono- 
logical point of view, so that it will be possible to form a 
comparative estimate of the position of women under the 
Hindu Law, and the fortunes of their sisters under other 
systems. Such a comparison would not only be necessary, 
but would yield good results in holding the mirror to its 
apologists, as also in striking a warning to its critics. 

Particularly speaking therefore, the group of sources 
which are known as the texts may be divided into three 
periods, viz., (1) The Period of the Eevelation (2) The 
Period of Tradition and (3) The Period of Usage or Cus- 
toms modifying the traditions. For not only as regards 
the modern development of the women in India and else- 
where, but regarding the evolution of the position of women 
in ancient times, it would be an instructive process 
to take a comparative view of the position of women 
among the Indo-Aryans and among other branches of 
the Aryan clans of the West, as also in other types 
of civilization. 

These periods fall under three heads : — 

(1) The most ancient, i. e. pre-Vedic times upto 500 
B. C. This period covers the literature of the Samhitfts, 
Brahmanas, the Upadgas and the Srauta literature. 

(2) From 500 B. C. to 200 A. D. i. e., the period 
covered by the Sutra literature, the Kalpa and the 
Srauta shtras and the Grhya sutras, viz. of Apastamba, 
Baudhayarm, Minava &c. and the Dharma SOtras of 
Gautama, Apastamba, Baudhayana, Yasishtha, Vishnu and 
Others, This is also the period of some of the earlier Smrtis, 



5 


The Main Periods 

such as Manu, Y&jiiavalkya, N^rada and others. The 
probable dates of these are determined in recognised books, 
and these are accepted in the forthcoming discussion. 

It is sufficient for the purpose of having an apprecia- 
tion of the evolution of the woman’s lot in the Hindu Law 
to note that the stages are marked off by the groups as 
above. The most important author in this period is 
Kautilya, the well-known author of the Artha S^stra who, 
by historical evidence, has been found to have flourished 
about 300 B. C. The two Mim&ns&s, the Phrva and the 
Uttara of Jaimini and of Yydsa, will also be helpeful in the 
determination of the rights of women during this period. 

(3) From 200 to 1200 A. D. is the period covered 
by the third group, and in this are comprised the commen- 
tators on the metrical Smrtis viz. Visvarflpa, AparSrka, 
Vijii'^neswara and Sulap^ni on Ydjfiavalkya, and also the 
commentators on Manu. As will be seen later on, this period 
marks off a further stage in the status and treatment of the 
women under Hindu Law.; 

The 17th century and the period following it exhibits 
a tendency towards a restoration to the woman of her 
former rights, and in some respects adding to her past 
status. 

The practical importance of this grouping of the periods 
will be appreciated when a comparative view of the status of 
women is taken as the discussion on each topic proceeds. 



CHAPTEE I 


It is often remarked, and quite correctly, that the civi- 
lization of a people is judged from the relations existing 
between the several sections of its component parts; and the 
most prominent division of humanity into component 
parts is into men and women ; and, therefore, it is rightly 
observed that the status of women in a society determines 
the degree of advance that that society has made in the 
stages of civilization. 

Mr. J. S. Mill observes'^ : 

“Experience does say that every step in improvement 
has been so invariably accompanied by a step made in I’ais- 
ing the social position of women, that historians and philo- 
sophers Iiave been led to adopt their elevation or debasement 
as on the whole the surest test and the most correct measure 
of the civilization of a people or an age. Through all the 
progressive periods of human history, the condition of 
women has been approaching nearer to equality with men.” 

And Sir Henry S. Maine observes^ : 

“It has been said that the degree in which the personal 
immunity and proprietary capacity of women are recog- 
nised in a particular state or community is a test of its 
degree of advance in civilization ; and, though the assertion 
is sometimes made without the qualifications which are 
necessary to give it value, it is very far indeed from being 
a mere gallant commonplace. For, inasmuch as no class of 
similar importance and extent was, in the infancy of 
society, placed in a position of such absolute dependence 

1 Subjection of Women, p. 48. 

2 Early Institutions, pp. 339-340. 


Ancient times t 

as the other sex, the degree in which this dependence has 
step by step been voluntarily modified and relaxed, serves 
undoubtedly as a rough measure of tribal, social, national 
capacity for self-control — of that same control which produces 
wealth by subduing the natural appetite of living for the 
present, and which fructifies in art and learning through 
subordinating a material and immediate to a remote, intangi- 
ble, and spiritual enjoyment. The assertion, then, that 
there is a relation between civilization and the proprietary 
capacities of women is only a form of the truth that every 
one of those conquests, the sum of which we call civilization, 
is the result of curbing some one of the strongest, because 
the primary, impulses of human nature. ” 

Ancient Times Speaking of the most ancient times, 
it would be wrong to suppose that the position of women in 
those times was one of absolute subjection, though even 
then it was far from satisfactory. An examination of the 
evidence contained in books^ devoted to this subject reveals 
the fact that the earliest woman was equal in energy, skill, 
ability, and even in physical proportion and sti-ength with 
the earliest man. Even to-day where physical labour is 
the common occupation of the man and the woman in a 
community, it may not be a rare sight to observe an equa- 
lity of physical development in the case of men and women, 
and in some cases the woman shows a much appx-eciated 
level. 

But the biological formation of the woman and her 
constant subjection to pregnancy and delivery necessarily 
bring in their ti’ain a state of helplessness leading to depen- 
dence ; for at each delivery a heavy price has to be paid in 
the strength that might have been conserved. The gradual 

1 See “Mother” by Eobert Briifault Vol. I, pp. 443 etc. 
“ Man and Woman” % Havelock Ellis, 
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deterioration from the position of equality to that of depen- 
dence led to such a stage of depreciation in her status that 
there is evidence again on record which proves that the 
woman was regarded as nothing more or less than chattel- 
This notion was carried to such an extent that like other 
things of the household she was even offered as a means of 
hospitality to the guest. 

Not only was there an exchange of women, but the 
husbands enjoined upon the wives the duty to respect 
guests in all possible ways, one of the ways recommended 
being to ^ving sexual satisfaction. Stray episodes in works 
like the great epic of the llah^bhlrata record instances of 
this fact.^ e. g. The episode of Sudarsana narrated in the 
Mah^bh§,rata is even more telling. 

There is no doubt that like the system of promiscuity 
of intercourse which was stopped by StceiaJceitd, as has been 
narrated in the Adiparva, the practice of offering the 
wife to a guest also came to be gradually discontinued, 

(1) There is evidence for the theory that the women 
themselves were responsible for the roll of inferiority which 
was first fastened upon them on account of their biological 
and structural peculiarity. It was due to the fact that the 
woman was subject to the monthly courses. That there 
was a keen struggle between the two sexes about the 
enforcement of conjugal rights and in particular on the part 
of the women is evident from the episode of Indra in the 
Taittiriya^ Sainhitl in connection with his killing Tvashpa 

1 See SS.ntiparva 168. 

% See AnusSsanaparvan Qhap. XIII. Chap. II. Maha 
Bh^iata. 122-9-20. swifftl H 

3 Tait. Samihita II 5.6, iVasishtha V 6.7; and note 3 on 
p. 210 Gharpure’s Tr. of Mitakshari. 


R. 0. DUTT ON Indian Women 


the priest who was suspected of duplicity and partiality 
towards his maternal relations the Asuras- This episode 
also evidences the fact that the women in agreeing to bear a 
third of the sin for the murder in the form of their 
monthly coui'se, perhaps deliberately accepted this in 
exchange for the right to enforce the conjugal rights against 
the husband. 

(2) The notion that the women were treated as 
property had reached such an extent tliat there are instances 
which point to the fact that they were even treated as targets 
for training men to the use of arms. The episode of 
Jamadagni ordering his sons to kill Eenukfi,, and of the 
sons Parasur&ma alone doing it, points to this fact which 
again gains confirmation from the subsequent career of 
Parasur^ma developing as the terror of the fighting class. 

Leaving aside these fluctuations in the status of ancient 
women and coming to the more modern times, i. e. the 
classical period of the Greek and Roman civilizations, there 
is evidence that the lot of the Greek and Roman matron 
was not much better, since she was in virtual slavery to the 
man. 

Comparing the lot of the women in India, it may be 
stated that it was much better than that of the Greek or the 
Roman matron. 

Says Sir R. C. DutP “ The absolute seclusion of 
“women was unknown in ancient India- Hindu women held 
“an honoured place from the dawn of Hindu civilization four 
“thousand years ago. They inherited and possessed 
“property ; they took a share in sacrifices and religious 
“duties ; they attended great assemblies on state occasions j 
“they openly frequented public thoroughfares according to 

1 “ History of Civilization in Ancient India ” V61. 1, p. 356. 
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East ahd Wist 


“their needs ; they often distinguished themselves in sciences 
“and learning ; and they even had their legitimate influence 
“on politics and administration; and although they have 
“never mixed so freely in the society of men, as women do 
“in modern Europe, yet absolute seclusion and restraint are 
“not Hindu customs. They were unknown in India till the 
“Mohamedan times, and are to this day unknown in parts of 
“India like the Mah&r%htra where the Muslim rule was brief- 
“Ho ancient nation held their women in higher honour than 
“the Hindus, but the Hindus have been misconstrued and 
“wronged by writers unacquainted with their literature and 
“who received their notions of the women of the East from 
“Turkish and Arab customs- ” 

In this respect, the following extracts from 
Ihmu^ may be juxtapositionally noted with advantage s — 
“Where the females are honoured, there the deities rejoice 
“but where they are dishonoured, there all religious rites become 
“useless. Women must be honoured and adored by their 
“fathers, brothers, husbands and brothers-in-law who desire their 
“own welfare. Where the female relations live in grief, the 
“family soon wholly perishes ; but that family, where they are 
“not unhappy, prospers. The houses on which female relations, 
“not being duly honoured, pronounce a curse, perish completely 
“as if destroyed by magic. ” 

In this connection note the following® : 

“The realm of the eastern woman is primarily the realm 
“of the home; she has the true spirit of the bee; she 
“considers the collective good of the household before 
“her own ; her great vocation is to be a wife and a 
“mother; she attencte personally to her household duties, 
“and domestic service is not to her a disgrace • • • 

1 See Manu Chap. 111-55, 

3 “Harem and the Purdah” by Elizabeth Cooper. 
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“She is honoured by the honour of her husband. It is 
“her business to make it possible for her husband and 
“her sons to advance, and she shines in the reflected 
“light of their achievements. • • • She has no ambition 
“to make name or fame for herself.” 

Also 

“If the woman of the East be awakened to an advanced 
“development without harm to herself, then here is to 
“be found an enormous amount of suppressed capacity 
“for good and for evil. ” 
and again the same writer observes : 

“If the western woman comes to the oriental, bringing in 
“her hands the keys of intellectual advancement and 
“broadened life, her eastern sister will not be defeated 
“if she by example presents in return the even more 
“precious charm of obedience, modesty and loyalty 
“which fundamentally are the priceless jewels in the 
“crown of the world’s humanity. ” 

Note also the following in regard to the woman in Japan- 
“A glimpse of the two-sided life of the Japanese woman may 
“be had in school sewing rooms. There we find foreign clothes in 
“the making. But there also are Japanese kimonos and dns. 
“Why this confusion of cultures? It means that the Japanese girl 
“has not completely sold out to the West. At • • • school she 
“improves her mind, at home her appearance. At school she is 
“trained for a career, at home she thinks only of a husband. And 
“Japanese men prefer the simple wife, not one full of weltshmerz. 
"At school she wears atrocious leather shoes, at home the tdbi, 
“the little white bifurcated socks that Lafcadio Hearn likened to 
“faun’s feet. At school she perches on a chair, longing to draw 
“her feet up under her. At home she subsides comfortably upon 
“the straw Mami. At school she competes with men. At home 
“she sits in the background and waits upon them with gracious 
“humility and the immemorial charm of a daughter of the 
“samurai. East and West have met, but not displaced each other 
“in the Japanese woman. 

1. “Where are you going Japan” by Willard Price, p. 36 
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Rights in Ancient Times 

The question o£ the rights of the woman assumed 
importance in a pointed form during the last 50 years, 
although it may be mentioned that its beginning may be 
traced towards the end of the 18th century when the new 
theories about sociology and the rights of man brought 
on, or induced, huge revolutions in several States introducing 
drastic changes in regard to the mutual status of the citizens. 
The declaration of the rights of man, which revolutionized 
the entire human outlook, was primarily responsible for 
the introduction of this psychology regarding women. 
The origin of the movement thus may be traced to the dis- 
satisfaction existing among the people regarding in general 
their status and the repercussions which this sentiment had 
over the woman class. It would therefore be convenient to 
take a short resume of the woman’s position from the most 
ancient times down to the beginning of the recent movement. 

Comparatively, the lot of the woman in India under 
the Indo- Aryan civilization was much better than that of 
her sister in Greece or in Eome. Among the Homeric Greeks, 
for example, marriage had primarily two distinct objects, 
viz. the preservation of the race and the protection of the 
property right of the family. Throughout her life, the 
woman’s position was subject to the will and whim of man\ 

Lecky^ observes : “ There was a recognition of two 
distinct orders of women. The wife, whose duty was 
confined to her house; and hetaira, or mistress, who 
subsisted in her fugitive detachments.” 

“It was generally expected of the Athenian matron 
that she led an irreproachable life. Generally she was 

1 See “ Greek Woman " by Dr. Mitchell Corrol ; see 
alsoWestermarck, 

2 "History of European Civilization” p. 387. 
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married when young and lived in a special retired part o£ 
the house. The wealthy seldom moved out, and wives were 
accompanied by attendants. They never attended public 
spectacles, received no male visitors except in the presence 
o£ their husbands, and did not even sit at their own tables 
when male guests were there.” 

From this short description o£ the status o£ the Greek 
woman, observes Lecky, “One can imagine the reason why 
Greece, which was £ertile beyond all other lands in great 
men, was so remarkably barren in great women.” 

The lot o£ the Roman matron was just the same. Her 
duties were confined to home. Generally the legal subordi- 
nation o£ woman was reflected in the principle that she was 
a part o£ the £amily which is corresponding to the well- 
known text in Hindu law ; “ The £ather is the guardian 
during maidenhood, the husband during coverture and in 
youth, and the son in old age. This was practically* 
witnessed at Rome. The woman £or all practical purposes 
was an accessory to the man. The reluctance o£ the Roman 
matron to enter the manus o£ the husband under Justice 
Nuptice has been explained by Pro£. W- Warde Fowler.^ 

It may be observed generally that economic consider- 
ations also must have greatly contributed to the status of 
the woman in ancient times. 

Nevertheless, there are instances even in modern times 
where suggestions to the contrary are made, both on 
biologcal and sodological grounds. The opposition o£ Mr. 
Gladstone and his Liberal Government to the Women’s 
movement during the last quarter o£ the last century is well 

1 T%i I 3^ ^ ^ w 1 1 

3 See Chap. IV “ Social Life at Rome daring the time of 
Cicero ” by Prof. W. Warde Fowler. 
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within human memoryh And very recently Dr. Krishna 
Prasanna Mukerji of the S'Sntiniketana has contributed 
articles to the Modern Review under the caption “Women’s 
Equality ” where with extensive quotations from Summer 
& Keller’s “Science of Society” the learned writer has tried 
to make out that by her very nature the woman is 
handicapped in competing with man. Says the learned 
•writer • ■ V 

“People, who maintain that women would have succeeded 
“in reputation building activities as much as men have 
“done had they not been inhibited by men, suffer from 
“an inferiority complex and misrepresent history.” 

and in the end, he says : 

“Much as I appreciate the willingness ( rather eagerness ) 
“of leisured class women to play their roles as 
“opponents and partners of their husbands, I should 
“like to remind them of their limitations”. 

and here the learned writer refers to the duties and obliga- 
tions of the wife and mother roles, and concludes thus : 

“The feminist movement has proceeded into wrong 
“channels and under a wrong direction. To me it 
“seems therefore that the very opposite is the way of 
“enlightened and willing motherhood, and with a 
“deeper emphasis on the words ‘enlightened’ and ‘will- 
“ing’ { including thus in its meaning the right of 
“women to refuse to submit to wifehood and determine 
“the number of children she will like to bear )”? 

Much to the same effect is the attitude of the 19th 
centm’y Germany where it is frankly stated that beyond the 
famous three K’s, Kefche, Kmhe and Kinder ( church, 
kitchen and children ) which should be the chief occupation 

1 See ‘ The Woman Question ’ { 1873 ), Papers Reprinted 
from “ The Examiner ” ( 1871 ). 

2 Modern Review for 1938,- pp. 26-33 and 149-154. 
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of a woman, she had a subsidiary function in pro%’idir)g for 
the relaxation of the warrior.^ 

Plato indeed was the first, and for many a century the 
last thinker, to consider woman as the collaborator of man 
in all the diverse functions of their common life, and on 
this question certainly no one took Plato very seriously 
until the Suffragette movement of the last century found in 
him a respectable authority to back the feminine demand 
for a share in government, while the eastern people 
degraded the position of women by one stage lower by 
regarding her as a desirable property. In spite of these 
doctrines about women countless numbers of men and 
women have lived together in concord and happiness. This 
is a striking testimony to the fact that human beings are so 
often much above mere theories. 

Judging from this aspect of the question, undoubtedly 
the status of Hindu women was much more satisfactory 
than that of their sister in other lands during the Vedic 
period and the early part of tlie Sutra period. It is only 
from the latter part of the second or Sutra period and the 
later periods that the lot of the Hindu women was in a 
downward course of deterioration, and a stage has now been 
reached when a universal expression of a desire for the 
amelioration of the condition of the woman and her uplift is 
manifest.) 

“The rapid growth- of literature on the ‘ woman 
question ’ indicates a prevailing impression that hitherto 
society has failed to draw from women all the good they 
are capable of doing, that it leaves their powers insufficiently 
developed, and that we accordingly find a wide diffusion of 
misery dogging the steps of wasted energy. The mission 

1 “ Women in the Civilized State ” by John Presland p. 6. 
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of the present day may be said, on the one hand, to utilise 
women, and, on the other side, to give them justice- Those 
two objects have ever been united, and are, indeed, in- 
separable. Injustice does much harm to women, but it does 
more to men — it recoils upon them and depraves their 
character. For, after all, there is some truth in the para- 
dox that Plato puts into the mouth of Socrates, that it is a 
greater evil to do injustice than to suffer it. The extra- 
vagance and frivolity of women — the favourite topics of 
small satirists, is simply the reverse side of the medal that 
they contemplate with ecstasy their dependence, irresponsi- 
bility, and idleness- The position of women is excessively 
unfevourable to the growth of any virtues except those that 
flourish among slaves. To a being endowed with reason or 
forethought, what can be more desolating and demoralismg 
than the reflection that her destiny is not in her own hands, 
that she is as clay in the hands of the potter, that caprice or 
accident, not merit or worth, is the arbiter of her career ? 
Yet such is the ideal position of woman, according to our 
grandmothers’ notions. Standing on the banks of the 
broad river of human existence, she is not suffered to 
paddle her own canoe, but has to wait till some craft, 
driven by the current, or wearied with its emptiness, invites 
her on board. To many thousands there is one sure fact : 
they must stand till their hair turns grey, and learn that 
the world has no place for them.”^ 

The rights of women can be scientifically assessed by 
examining the possible orbits of the connotations of the 
word ‘right’. Dr. Holland in his well-known treatise on 
Jurisprudence sets out certain modes of classifying rights 
and these are generally accepted as scientific. 

1 See ‘The Woman Question’ (1872), Papers Reprinted from 
“The Examiner” (1871), pp. 15-16. 
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According to him the rights o£ an individual depend 
upon (1) the public or private character of the person 
concerned, (2) the limited or unlimited extent of the 
individual} (3) the normal or abnormal status of the 
person, (4) and lastly, upon the act being due for its own 
sake, or being due merely in default of another act. In 
other words, as the learned author has put^ : “The rights of 
an individual are either rights in rem or in personem, which 
are either of an accidental or remedial character, which may 
arise in a normality of conditions or under abnormal 
circumstances, and which may fall either under the 
substantive law or the adjective side of the machinery of 
law.” 

Following this principle and the methods set out, the 
rights of the woman under Hindu Law, and for that matter 
under any system of personal law, may be conveniently 
examined from the following points of view, viz. rights as 
they arise by regard to her Status, i. e. under the law of 
persons either as a daughter, wife, mother, sister, or in any 
other capadty j and her relative legal position with the 
corresponding individuals, viz. the parents, husband, 
brothers, sons, and other personalities, in other words her 
position under the law of Status- Secondly her position or 
rights as they arise in regard to the law of Property and in 
particular reference to the Hindu Law, her status as a 
member of the joint family in all the varieties or shades of 
character above referred to. Thirdly, apart from the joint 
family, her rights of property independently of family and 
independently of others, i. e. regarding property which she 
is entitled to hold under the Hindu Law absolutely and at 
her disposal, subject of course to certain qualifications 
arising under the exigencies of each particular case. 

1 See Oh. XT. 
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These are, broadly speaking, the three main points of 
enquh'y under which the rights of women may be examined 
and determined, viz. 

(1) Under the Law of Status 

(2) Under the Law of Property ; in a joint family as 
a member of the family ; or as succeeding to a single 
man’s estate, and 

(B) In regard to the special kind of property which 
she is entitled to hold under Hindu Law and which is 
known as Stridhana, “ Woman’s estate. ” 

There is thus the three-fold manner in which her 
rights may be examined under a normality of conditions- 

Likewise, there are circumstances which may arise 
under abnormal conditions also, as for example, when a 
woman as an entity or a person under the law is neither a 
daughter nor a wife, in the eye of the law as in all normal 
conditions she is seen to be, but occupies a rather anomalous 
position which therefore may be generally characterised as 
abnormal. Such a position is instanced in the case of a 
woman known as ‘a Devad&si,’ ‘a dancing ^rl, ‘a concubine’, 
‘Swairini’, or any other similar kind of woman referred to 
ill the texts- It will thus be seen that an examination of 
the rights of women will conveniently fall under the heads 
as stated above, i, e. ISTormal and abnormal conditions 
and in either case, in regal’d to status and property. 

Normally speaking, therefore, the position of a woman 
as regards her rights and obligations has to be examined in 
regard to her status (1) before marriage, and (2) after 
marriage. 


CHAPTER II 


Daughters 

The daughter under the Hindu Law is expressed by 
two words ‘KanySi’ and ‘DuhitS.’. She has several 
capacities which are expressed by these two terms- Yaska^ 
in his Niruhta gives as many as four significances to the word 
daughter. The word ‘Duhit^’ meaning hnilk-maid’ carries 
the notion as regards the function of daughters which revail- 
ed in many other countries also. 

Having regard to the peculiar conditions of ancient 
times, the birth of a daughter in a family generally was 
not regarded as a very auspicious event. In some cases it 
was positively regarded as a great misfortune.^ From her 
birth she was regarded as an evil omen, and until marriage 
in some cases the daughter had not even the privilege of 
being received in company by the parents, not even by the 
mother. As a result of this sentiment, instances of female 
infanticide have been noticed in India till recent times. 
This is true also of other countries. 

It is, however, interesting to note that the word for a 
daughter in all the branches of the Aryan families of 
Languages, is ‘Duhit&’, the two parts of which it is com- 
posed signifying ‘ the drawer of milk ’, attesting not only 
to the primitive pastoral condition of the people, but to the 

1 Ninikta IV. 2, 15. I ^ f f ra ^ » 

2 A graphic description of this sentiment will be found 
in the book “Woman of the 18th Century” by Edmond Jules De 
Gouncourt. 
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common occupation of the ^Isin the days before the 
several migrations of the Aryans took place. 

In the Vedic period and also during the greater part of 
the second period, i. e. of the SOtras, the daughter held a 
I’esponsible position in the family. In fact, as late as 300 
B. C. the daughter has been given a position of equality 
along ■with the sons. Vasish^a has characterised the 
daughter ‘ as if she -were a son ’ and this has been endorsed 
by Vijnanes'wara in his Mitdkshard, as “ The daughter 
itself is the son. ” ^ No doubt having regard to the 
exigencies of ancient times, ■when fighting youths were 
greatly in requisition, the general desire for having sons can 
easily be understood. But although a son was eagerly 
looked for, the daughter was regarded with not less favour 
in the higher circles, and after the first shock of the 
realisation of the sex of the child was over, the child was 
practically treated on the same footing as the son. In other 
words there is evidence which supports the statement that 
in the ancient times daughters were treated on a par with 
the sons. It will be remembered that sometime before the 
birth of a child and afterwards, there are certain purifica- 
tory ceremonies called SamsMras which are performed on 
the child. In the early times these SamsMras were equally 
observed in the case of children of either sex without dis- 
crimination. Especially the well known Sarmkdra of 
Upanayana, or initiation for education, was evenly 
observed for both the son and the daughter. There are 
instances in literature to show that there were in educational 
institutions male as well as female students, both of them 
reaching the highest stage of development and attainment 
in scholarship. Sit& has been described as performing the 

1 See ‘Vasishtha’ VI. XVIL 15. Yajnavaikya. 11.128. 
Gharpure’s tr. R 1046 L. 12. See also Y^ska XI. 2. 15, gT. i 
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Sandhyd worship. The well-known dialogues between 
Yi-juavalkya^ and his two wives are evidence of this attain- 
ment by women and there are passages in classicaP litera- 
ture which also bear testimony to the fact that women 
received all kinds of education. Dui’ing the Yedic times 
women occupied a position of equality with the men. The 
well-known derivation of the word wife by P^ninP 

and other passages bear out the fact that tlie wife was 
as learned as the husband so that she could co-operate with her 
husband at a sacrifice, and this would not be possible unless 
she was given edueation during her maidenhood. As was 
the universal rule in Vedic and post- Vedic periods, a pupil 
was not admitted to any branch of education without the 
necessary initiation ceremony called the Upanayam. The 
rule shows that only once, but for each change 

of the faculties of study, the initiation ceremony was nece- 
ssary. The women were taught, as were the men, the 
Vedas with the cognate literature. They were even trained 
to the other accomplishments, a knowledge of which was 
imparted to sons. A look at Jaimini’s Book VI, and the 
first Adhikarana and the sixteen Sfitras known as AdMMra, 
‘capacity’, will give ample proof of the fact that according 
to the notions then prevailing men and women had the same 
scope and latitude in matters of study.® 

It is from about 300 B. C. that a rift appears in 
this harmonic continuance of the equality of the two sexes. 

1 See “ Brhad&ranyaka Upanishad ” 46 ; the dialogue 
between yajnavalkya, Maitreyi and Gargi. 

% See “ Maiati Madhav ” Act I. Whore Kamandaki 
Bhhrivasu and Devarata have been referred to as oo-students. 

3 See Panini 1V--1-33. 

4 Yajn. I, 36 

5 See New Indian Antiquary, Vol. IV, pp. 78-85, Position 
of Daughter in the Vedic Eitual by J. B, Ohaudhari. 
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Ati%anai appears to have led the movement advocating 
the cancellation o£ the religious and educational privileges o£ 
women. The fanciful reasoning o£ Baudh^yana arguing 
women out of the right to acquire or hold property is well 
known. Even during this period of transition are noticed 
expressions of views in support of the capacity of women not 
only to hold property but to preseiwe it from any infringe- 
ment- Whatever the causes may have been, thei*e is no 
doubt that it was from this time that a depreciation in the 
status of women comes to be noticed- To such an extent 
was this carried that women were bracketted together with 
SMras.2 ,In about the 2nd Century B- C- and further on, 
the rule that ceremonies regarding women should be 
performed without mantras had become almost common. 
Although Y&jfiavalkya^ concedes the performance of Satns- 
k&ras upon w'omen, still he directs their performance in 
silence. It will thus be seen that as a depreciation was 
gradually taking place in the matter of the status of women 
in regard to education, that depreciation had its reflexive 
side in other matters with the result that women came to be 
placed generally on a lower level than men, 

KSilid&sa correctly puts through Kanva the general sense 
of helplessness at the status assigned to wemen. ‘The 
daughter is the property indeed of another.’^ Yfi,ska in the 
Nirukta appears to proceed on the assumption that the 
daughter is expected to migrate from the father’s home 
to that of the husband. 

,But even at this stage, that women in high class 
families were given not only religious but also secular edu- 

1 See Altekar’s “Education in Ancient India” p. 339. 

2 See IX. 32 f%«fr |[^j i 

3 See Manu 11-36, IX-18, YSjnavalkya Aohara 13. 

4 ft I 
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cation including military training, is well-known as a histori- 
cal iactd 

Indeed, it was more or less a common rule that girls 
o£ the ruling and aristocratic families were given ad- 
ministrative and military training. Since ladies in ruling 
families were expected to be at the helm of affairs in the case 
of an emergency, provision had to be made to give them a 
fairly good education in these branches. In ordinary families, 
however, literatui'e and fine arts were the normal branches 
of studies. 

This education of women Was not calculated to make 
women economically self-sufficient. The economic independence 
of women is of a later date. Even then a Hindu woman had 
been so trained that in cases of emergency she could eke out a 
subsistence for herself and her children. In such a case 
weaving was regarded generally as a means of subsistence. 
And this continued upto the 9th century A. D.^ 


1 See Altekar’s “ Education in Ancient India” pp. 240, 241. 
and authorities cited. 

2 See Altekar’s “Education in Ancient India” p. 243; also 
see Medhatithi on Manu V. 157. 
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Marriage 

A 

After the periods of study, the next stage ( Akrama ) 
in the life of an Aryan is that of a householder which is 
established by marriage. The four stages of the life’s 
course, which are well-known among the Aryans are 
Brahmacharya, Glrhasthya, Wanaprastha, and Sanyasa ; 
i- e. the state of the celibate student, the householder, the 
hermit, and the ascetic. There are instances in Vedic and 
the classicaP literature where women, like men, did not 
enter the order of a householder, but straightway resorted 
to the hermit’s or the ascetic’s stage. The general rule how- 
ever was, as was the case with men, that the ( next ) stage 
resorted to after the study was that of the house-holder. 
That leads to the question of marriage. 

Marriage according to Hindu law, is strictly a sacra- 
ment, a SamskSra, and is part of the law of status. It has 
been defined by Westermarck^ as “ A relation of one or 
more men to one or more women, which is recognised by 
custom or law and involves certain rights and duties both 
in the case of the parties entering the union and in the case 
of children bom of it. ” And after a further consideration 
of the other aspects of marriage, that learned author alter- 
natively defines^ it as : “A more or less durable connection 
between a male and a female lasting beyond the mere act of 
propagation till after the birth of the offspring. ” This no 
doubt has reference to those societies and people among 
whom marriage had its origin more or less in considerations 
of expediency and not as of status. But according to the 

1 e. g. Kamandakf in the MSlatt-MMhava. 

2 Westermarck, Vol. 1 

3 See Westermarck Vol. I, p. 26. 
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principles o£ the sociology of the Indo-Aryans marriage is 
one of those events which happen in the life of the individual 
only once. The well-known text of N^rada’ “ Once 
alone does the seed fall, once is the damsel given, and once is 
the declaration made that ‘I shall give” illustrates the notion 
about marriage among the Indo-Aryans. “These three are, in 
the case of good men, acts which are done once and for all". 

Marriage is an institution of the Aryans, and according 
to the periods of evolutions it has passed under several forms 
of which eight well-known are described in Manu and Y&jfia- 
valkya.^ Of these eight forms, the first four are called the 
approved, viz. the Brahma, Daiva, Arsha and Pr^j^patya 
and the last four the unapproved viz. the Asura, G&ndharva, 
R^kshasa and PaisS,cha. These forms either represent the 
several stages of evolution, or are evidence of the contact 
which the Indo-Aryans had with people and races bearing 
these names, e. g. the Asura, G^ndharva, R&kshasa and 
Pais&cha. Looking at it from the point of view of evolu- 
tion it appears that the last, viz. the Pais^ha which is 
called the basest, refers to a stage of human development, 
when the society was in its most primitive condition. 

Even before marriage as an institution was established, 
there is evidence both in the Vedic and post-Yedic literature 
to an absolute non-existence of a condition of settled order 
between the sexes under any form of marriage. The Mah^- 
bhSrata gives instances of such a state of things.^ The 
well-known incident of Swetaketu in the Adi-Parva refers 
to the promiscuity of intercourse among the sexes. The 
late Mr. V. K. Rajwade in his learned contributions on 

1 ?Ifrf ft 

3 See Mami Ch. Ill, and Y^jSavalkya I. 58-61. 

3 See Mah4bMrata XII-103. IY-32-40 1-Ohap. 128. 
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this branch o£ the evolution o£ the Indo- Aryans has referred 
to evidence in the Rgveda, which carries promiscuity even 
further^ He has referred to hymns from Rgveda where 
a brother and a sister, an uncle and a niece, and even a 
father and a daughter had intercourse. Leaving aside the 
hoary antiquity and coming to the relatively advanced 
times, it was Swetaketu who first laid down the limits to 
intercourse between the sexes. 

Of the eight forms of marriage, the Paislcha was the 
basest because it was characterised by subjecting the girl to 
a dope and in kidnapping or forcibly abducting her from her 
parental abode in spite of the remonstrances from herself 
and from the parents. The well-known episode in Roman 
history, known as the ‘ Rape of the Sabines ’ during the 
reign of Romulus is a parallel instance of this. From the 
point of evolution, Pais^cha would appear to be the most 
ancient form. 

Then comes the R&kshasa or the forcible carrying away 
of the girl. This was also known as a Esha.triya noarriage, 
as a marriage which was appropriate to the fighting classes. 
The Mah&bhdrata gives instances of the well-known cases of 
Subhadrfi being carried away by Arjuna, and Rukmini by 
Krshna. 

Particularly note the sentiments of Srikrshna where he 
says : “Arjuna did not like the Br&hma marriage ; because 
“brides are treated there as objects of gift like cattle. Pur- 
“chase of a bride being a disreputable procedure was altoge- 
“ther out of the question. Since SubhadrS had fallen in love 
“with him, to carry her away, relying upon the powers of 
“his own might, was the only honourable course left open 

1 See Ohitramayaiagat for 1923 p. 209. This position has 
been hotly contested by scholars. See also p. 237 of Ohitramaya- 
iagat for 1924. 
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“for Arjuna.”^ Instances from %veda also may be found 
whei'e this kind of marriage is evidenced. 

The nest is the marriage by choice, viz- by mutual 
consent which is described by y^jflavalkya^ as “A Union of 
the two by mutual desire. . 

‘ The last form of the evolution of marriage in due 
course is marriage by purchase, known as the Asura, where 
the depreciation in the status of the woman is also to be 
noticed. What is called the bride’s price or hundd, accord- 
ing as the party paying is the bridegroom or the bride, is 
the element of this marriage, a sort of a barter. It is 
evidence of the stage of depreciation to which the woman 
was reduced; for, stated roughly, it is nothing more or less 
than the sale of the ^rl. It is evidence of the sentiment of 
the community with reference to marriage. Wherever the 
money element enters into the transaction, it is to be 
characterised as Asura^ It is perhaps evidence also of 
the custom among the people bearing that name, and 
Westermarck refers to the system of marriage by payment 
and exchange. This is further evidence of the fact that 
women came to be regarded as mere chattel, to be either 
bartered away or alienated for a price. Even at the present 
day money is demanded or offered and accepted both for 
and by the bride as well as the bride-groom, the so-called 
advanced and educated classes bein^ the foremost in such a 
demand. Among some of the SMras in Mahfi,r^shtia a 

1 Altekar -p. 44. Mah§.bh§,rata I. 245 verses 5-6. See 
Oh. XXI, Vol. II of Westermarck’s “ History of Human 
Marriages ” for f\xrther information on this form of marriage. 

2 See YSinavalkya, AchSra. On this 

point also see Oh. XXH of Westermarck, Vol. II. 

3 . 
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specific amount is charged for the offer of the bride in 
marriage ; the more advanced the bride in age the larger is 
the amount demanded and similar is in the case of bride- 
grooms. 

In the other four forms of marriage known as the 
approved, there is observable a higher psychology, although 
in two there is an element of exchange. The highest and 
the best form that can stand a scrutiny from this point of 
view is the BrS,hma in which the notion of exchange or 
sale or a return of any payment as a consideration is entirely 
absent. The father of the bride having come to notice the 
attainments of the Bridegroom, respectfully invites the latter 
and with the offer of a dress and presents, gives his daughter 
in marriage to him.^ 

This discussion as regards the form is useful in assessing 
the development in the status of women under the Hindu 
Law. 

Other Forms of Marriage 

The extreme rigidity of forms has been responsible 
for the introduction of other forms of marriage more 
' or less of an elastic nature and found to be service- 
able to the parties under the particular exigencies 
of individual cases. The Ananda form of marriage, 
the special form introduced by the Brahma and the 
Frarthana Samajas, the form inaugurated by the Hindu 
Missionary Society, the Aryan marriage, the Sword or the 
Khand mannage are instances of these. Besides these, 
the forms under the statutory enactments have also been 
adopted by those resotring to the statute. 

1 sn|5 11 

^ f 1 snfT qpT uj?*. ii 

Manu HI- 

See Westermarck, XXJIE-Vol. H 
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The Age in Marriage 

In the Vedic times/ and also in those immediately 
following the Vedic period, the age of the bride was suffici- 
ently advanced, as would appear from the mantras bearing 
on the ritual of marriage. In fact the ritual to be performed 
on the fourth day of the marriage, after the bride entered 
the husband’s house, ’known as ChaturtMharma is identically 
the same as the mantras which are recited at the appea- 
rance of the first menses. The instance of SM and her 
cousins married to Mma and his brothers, and the descrip- 
tion of their married life upon reaching Ayodhy^ after their 
marriage bears ample testimony to the fact that the girls in 
marriage were of an advanced age. There are passages in 
the Vedas also which bear this out. In all marriages gene- 
rally the bride was Junior in age to the bridegroom and this 
evidently is the correct rule, even from the biological and 
medical points of view. 

Other Conditions for marriage besides the age are 
as regards the choice of the family and race, leading to 
considerations of the rules of exogamy and endogamy. 
Shortly stated, the rule of Hindu Law is that the parties 
should be inside the caste and outside the family. The 
rules as to exogamy, have led to acute difference of opinion 
amongst the scholars. There are three possible reasons which 
may be given in support of these viz. 

(1) the biological ; 

(2) the sociological ; 

(3) and a combination of the two. 

The statement of Mac’Lena in regard to exogamy, viz. 
‘exogamy has arisen from family infanticide’, which he 
assumed to be common among savages everywhere has been 
sufficiently discredited. 



30 


GOTEA AND PEAVAEA 


The probable reason for exogamy appears to be the 
importance of maintaining social parity. Evidently persons 
belonging to the same family and living mider the same 
roof must be impressed with the impossibility of marriage 
between them inter se if the purity of their social life is to 
be maintained. That appears to be the main reason. 

As regards the biological reason based on the effect of 
interbreeding, it has been found by experiment and research 
that interbreeding does not necessarily produce any dele- 
terious consequences either to health or to the propagated 
species. 

This leads to the next question, which has assumed 
considemble importance in Hindu Law, as to the choice of 
Grotra. 

Sagotra Marriages 

The theory of Gotra, no doubt, has taken deep root in 
Hindu Law, but a close examination of the literature on 
the point does not disclose any andent origin to this prohibi- 
tion. There is no trace of such a prohibition in the vedic 
times. The very conception of Gotra, as a group of persons 
connected with each other by spiritual or blood relationship, 
was unknown in the Vedic age; the word Gotra in the Vedic 
liteiature is often used but in the sense of a cowpen. The 
prohibition of sagotra and sapravara marriages does not go 
back to a period earlier than about 600 B. C.’- The first 
appearance of this prohibition is noticed in the Sfitras, espe- 
cially the Grhyasfitras. The genesis of the prohibition 
appears to be that persons belonging to the same group or 
colony should be above the temptation for a sexual union 
between each other, a sentiment which marks a considerable 
advance over the Vedic times, and is evidence of the anxiety 

1 See Altekar’s “The Position of Women in Hindu 
Civilization.” 
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for the maintenance o£ purity between members of a group 
inter se. Another reason appears to be that the members 
of a group, after the prohibition had taken a positive form 
could trace their descent from their ancestors. 

There might perhaps be the medical ground, as accord- 
ing to one theory, a mixture of the same blood corpuscles 
leads to the deterioration of the species. In that view the 
prohibition on the ground of Gotra may have some force, 
but in the generality of cases, persons bearing the same Gotra 
are not only removed from each other regarding ties of 
blood relationship, but in some cases persons not belonging to 
the same Varna or even caste happen to have the same Gotra, 
and by the extention of this rule to an absurd degree even 
those persons — although one may be a Br&hmana and the other 
a Kshatriya, — are declared to be debarred from entering 
into a marital union on account of the Gotra. From this 
point of view, therefore, the prohibition laid down for a 
Sapinda relationship must be r^arded as more imperative, 
but in practice the prohibition as regards the Sapindas is gene- 
rally observed in the breach, and the prohibition as regards 
Gotra is regarded as imperative and insuperable, although 
there are texts and authorities to support the other view. 

. The case of the Shdras, however, is different. In early 
days when it was thought improper to officiate at the reli- 
gious ceremonies of the Sffdras^ the sMras would have had 
no family priests and consequently they did not belong to 
any Gotra. And though in course of time Brthmanas have 
been induced to become family priests of that class, and the 
sMras have in some places, as in Bengal, got themselves 
affiliated to different Gotras, yet that is not considered 
sufficient to make the above proMbition applicable to them- 

1 Dr. Bannerji’s Marriage and Stridhana,p. 59, 1879 edition. 
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Intercaste Marriages 

Under the texts and generally under the Hindu Law, 
the general rule laid down is that the parties to a marriage 
should belong to the same Varna, but if a mixture of the 
Varnas is contemplated, then among all the four Varnas, 
Tiz. Br^hmana, Kshatriya, Vaisya and S'Mra, mixed 
mai’riages may take place and will be regarded as valid 
only if they are of the Andoma character i- e. if it is 
between a male of each one of the upper orders and a female 
of each one of the subsequent orders. Thus, a Br&^ana 
may have four wives, viz. a Brlhmani, Kshatriy^, VaisyS, 
and SMnt ; the Kshatriya, may have three wives, viz* a 
Kshatriy^, VaisyS, and SMi4 ; the Vaisya may, have two 
wives, -a Vaisyfi, and S'’ddr& ; while the Sudra only one viz. 
a Sildri.^. These are called Anuloma MaiTiages. But 
mixed marriages may also be possible in the inverse 
order, i. e. a Br^hmani wife and a Kshatriya or Vaisya or 
SMra husband- These are chamcterised as the PratUoma 
marriages, and under the Hindu Law are regarded as 
invalid ; while an Anuloma marriage^ is tolerated.^ 

As a consequence of this rule of mixed marriages, it 
may happen that the right of intermarriage may be exercised 
to its full extent so that a Br^hmana, may marry four wives 
severally belonging to ilie BrS,hmana, Kshatriya, Vaisya and 
^Mra varnas. In such a case the rule as regards their status 
may be inferred from the text of Ydjnavalkya 11-125, which 
gives the shares to the sons born of such marriages, and 
also from the texts dealing with the Dfi,si and D&si-Putras in 
verses 133 and 134 of the same chapter. The combined 

1 See YS.jiHavalkya Achara v. 57. . 

g Gautama IV, 25. 
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result of these texts is that the interests of persons connected 
by such marriages are proportionate to 4 : 3 : 2 : 1- The 
marriages in all the cases, where they are of an Anuloma 
character, are certainly valid and the status of a wife be- 
comes established for the women thus married. Therefore, 
while the mixed marriages have been treated as valid, although 
not with the same degree of approval as in the case of marri- 
ages between members of the same Yarna, yet a secondary 
position has been given to marriages between persons of 
different Varnas. For Y&iflavalkya^ describes the issue of a 
Savarna marriage as SajMya, and that of an Asavarna marri- 
age as Sahkarjatiya, if not a Yijttiya. Bearing in mind the 
feet that the first three orders, viz- Br&hmana, Kshatriya and 
Yaisya, appear in the Aryan stock at a late stage and that 
in the most early periods there was no discrimination based 
on the Varnas, the intermixture of the first three Varnas is 
tolerated with some indulgence; but both Manu and Y&jfia- 
valkya and others following are quite positive in regard to the 
question of the extension of the jiis connubium to the members 
of the fourth order, viz. the SMras who, represented the local 
inhabitants of the countries visited by the Aryans, and 
who were assimilated in the Varnas under the general 
tendency of the Aryans for assimilation. In spite of the 
assimilation, however, the stiffness and rigidity against any 
further concession was stoutly maintained and is visible in 
the rules in this behalf. For when Ylijiiavalkya declares a 
ban upon a marriage with a SMr& wife, he is not blind to 
the growing signs of the times in favour of such marriages, 
which, in spite of the emphatic opinion against them ex- 
pressed by Manu,^ were fining ground, and so he thought 
it necessary to support his opinion against such marriages 

1 f| ^^Fnfrq; Oh. I, 90. 
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by a reasoned statement- He thought that a mere injunction 
of an arbitrary character would no longer appeal to the 
reasoning minds of the people, and therefore resorting 
to an ArthavMa he says^ : “If you ask my opinion as to 
whether a wife should be taken from the SMra Yarna, I 
declare that it is not approved of me, because a man himself 
is born in her”. Moreover, this caution against intermaiTi- 
ages is further intensified by an enlargement of the respon- 
sibility of the husband for the crimes of a wife be she a 
savarn^ or an osavarnA, thereby intended to bring about 
a qualitative elevation of the wife in tune with that of the 
husband.^ All this is indicative of the persistent attitude of 
ri^dity and stiffness against marriages with SMra women. 
Therefore, although the marriages are legal, and the wives 
will have the status as such under the marriages, there is a 
discrimination as regards the position of the issue. The texts 
declare that failing a savarna son, a son of the KshatriyS 
or the Yaisy^ wife although an asavarna may be regarded 
as in the position of a savarna son in the matter of 
partition, inheritance etc.; but even there in the case of a 
SMrI’s son, the utmost that is permissible for him under the 
Hindu Law would be a tenth part of the estate and nothing 
more.^ 

Rights Inter se 

The next stage in the examination of the rights of 
women is that of coverture, i.e. their mutual position during 
the married life. After her admission to the home of the 
husband, she is placed on a footing of equality with him. 

2 See Yajfi, Prayak HI. V, 256 and Mitakshara p, 1769 
and also III 387-307. pp. 1906. 

3 Manu. IX. 154. See Ndiha v. Chhotald, 32 .ppm. L. R, 
1348, where this was extended to a brother’s son. 
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The well-known rule o£ Pinini^ is strong evidence o£ this 
footing o£ equality existing between the husband and the 
wife. There are certain rights and obligations, however, 
between the parties after marriage. The first is that the 
couple should mutually treat each other with respect and 
consideration. The second is that there is joint ownership 
between the wife and the husband of the property, and there is 
identity of interest between the two- The Sanskrit literature 
is full of rules for a harmonious and ideal married life and 
practically the same conditions hold in the case of the Hindu 
married life ; for example, there are corresponding rights 
and duties existing between the husband and the wife, 
beginning with the vow taken at marriage. There are 
passages in the Vedic literature and subsequent works which 
bear out this mutuality of obligations between the couple. 
In short, a sort of a life of ‘give and take’ is recommended 
to the couple. 

Conjugal Rights and Duties 

But the ideal recommendations are not always strictly 
followed in practice, and sometimes departures, and unhappy 
departures, come to be noticed. In such cases, rules have 
been laid down- The first rule is that the husband should 
abstain from all cruelty to the wife ; the corresponding duty 
of the wife is that she should be dutiful and devoted to the 
husband and his interests- Shortly stated, so long as the 
wife is carrying on the duties of the household and is obe- 
dient to the husband and otherwise her conduct is unobject- 
ionable, the husband cannot take another wife in substi- 
tution for her. If he takes another wife, then according to 
the rule of Y^jnavalkya^ he is to be mulcted in one-third of 

2 Oh. I. m 
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his property besides other orders as the Cburt may pass ; and 
in the case of a husband who is moneyless, the law enjoins 
upon him the duty of providing maintenance for the wife. 

Ci’uelty has several phases, e. g. it includes adultery with 
other women, admission of mistresses into the house, per- 
sonal ill-treatment of a harmful character, habitual drunken- 
ness, habitual beating of the wife, and conduct of a like 
nature are held to be instances of cruelty. In such cases, 
as the Hindu marriage is indissoluble, the wife has the 
right to demand separate maintenance and residence. 

One of the most important factors in the conjugal 
rights and duties between a couple above referred to is 
what is known as the right of searud intercourse. The husband 
has the right of demanding enforcement of conjugal duties 
against the wife. There have been a number of cases, as 
reported in the Law reports, where this has been laid down, 
but the texts also bear testimony to the corresponding 
right of the wife to demand a similar compliance from 
the husband-^ The Taittiriya SamhitS bears this out- It 
appears from the episode therein that there was a struggle 
between the sexes, especially between husband and wife, as 
regards the enforcement of conjugal duties when demanded 
by the wife.^ According to this episode, which bears evidence 
of a long and continuous struggle between the sexes, Indra, 
representative of the male side, was compelled to yield to 
the demands of women for compliance with their requisi- 
tion for conjugal duties. There was therefore a mutuality 
in this respect and neither party could escape from a 
demand in that direction when made. A case had arisen 
in the Bombay High Court where a curious defence was set 

1 See Yajuavalkya Smriti, AcMra. verse 81 and the Mitak- 
sharS. thereon. 

2 See Taittiiiya Samhit^ H, VI 6. Gharpure’s Translation 
of the Mitakshara, Vol. 11, part I, pp. 210-11. 
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up on behalf of the wife, viz. of physical malformation. 
It was pleaded in defence to the suit by the husband for 
restitution of conjugal rights that the defendant wife was 
sufEering from physical malformation and therefore she 
could not be of any use even if the decree were passed 
against her. The plea was not accepted, the Judge holding 
that it was not merely the physical side of the sexual act 
that was contemplated in suits for restitution of conjugal 
rights, but there are other aspects, viz. social and intellectual 
of the married life which either party has a right to demand. 

Mutual Rights over each other’s Property 

The texts lay down rules and circumstances when 
either the husband or the wife may appropriate the other’s 
property, viz. 

“In times of famine, for a religious charity, or in case of 
a. disaster, as e. g. when there is imprisonment etc. the 
husband may appropriate the wife’s property and he 
need not pay it back. However, if he makes an un- 
justifiable alienation or appropriation, then he is 
bound to return it with interest. 

The mutual right of representation, accorded to the couple 
during coverture, is also part of the rights and obligations 
of the husband and wife during their married life, especi- 
ally in the case of those castes and communities where the 
wife generally represents the household including the 
husband. Whatever is done by the wife is regarded as done 
by the husband and the family when done by the wife re- 
presenting the group 
Mutual Liability For The Debts 

Dnder the Hindu Law, ordinarily a husband is not 
liable for the debts of a wife, nor conversely is the wife 

1 Purmhottamdas v. Bed Mam, 21 Bom. 610. 

% ^1% ^1%!^ ^ ssfplf i ^ ti 

3 Yajn. IL 48 p. 788. See Yajuavalkya, II. 45. 46, 48. 49. 
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liable for the debts of the husband unless contracted for the 
benefit of the family, or unless the debt is undertaken to 
be paid by the wife*’ 

Among the Hindus, ‘once a marriage always a marriage’ 
is the rule. Duties once conferred by marriage are indis- 
solubly connected with the individuals entering into it- 
Therefore, the ordinary and general rule of Hindu Law is that 
marriage is indissoluble. This rule is sometimes departed 
from in cases where under a special usage the right of 
separation or divorce is allowed. But under the ordinary 
Hindu Law divorce is not permissible in marriage. 

Statute Law Regarding Marriage 

The most important statutes affecting the status of 
Hindu women, among others, are the following : — 

(1) The Special Marriage Act III of 1872 as 
amended by Act XXX of 1923. 

(2) The Child Marriage Restraint Act XIX of 1929, 
otherwise known as the S^rdl Act. 

(3) Hindu Widows’ Remarriage Act XV of 1856. 

(4) The Ananda Marriage Act Vllof 1909. 

(5) The Indian Christian Marriage Act XV of 1872. 

(6) Married Women’s Property Act IV of 1874. 

Of these Acts, some have a direct bearing upon the rights 
of Hindu Women, while others indirectly affect these. 
Those which have a direct bearing are: (1) the Hindu Widows’ 
Remarriage Act XV of 1856, and to some extent (2) the 
Special Marriage Act. 

1 STS’#! ’wg; I sif^ cfi u 
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The Hindu Widows’ Remarriage Act XV of 1856 was 
intended to afford facilities for the inarriage of a widow. 
For whatever the ancient law may be, it had long been 
established as a custom among the higher castes that a 
remarriage was not permitted for a widow ; at least the 
paucity of instances of ■^ridow remarriages raised an impres- 
sion that they were prohibited by the Hindu Law. To vali- 
date a marriage of a Hindu widow, the Act XV of 1856 
was passed, but to placate the intensive opposition which 
the contemplated legislation evoked from the people, section 
2 was enacted : “All rights and interests which any widow 
may have in her deceased husband’s property by way 
of maintenance, or by inheritance to her husband or to his 
lineal successors, or by virtue of any will or testamentary 
disposition conferring upon hex*, without express permission 
to remarry, only a limited interest in such property, with 
no power of alienating the same, shall, upon her remarriage, 
cease and determine as if she had then died ; and the next 
heirs of her deceased husband, or other persons entitled to the 
property on her death, shall thereupon succeed to the same”. 

Now the Act was intended as a piece of enabling 
legislation to remove the doubt as to the legality of a 
widow’s marriage and evidently it was meant for those 
communities among whom remarriage did not prevail 
by usage or custom. Obviously, therefore, it should be 
deemed to have left alone those communities among whom 
remarriage was customary and permitted. The actual effect of 
the Act, however, has been, according to the interpretation 
put by the Courts in Bombay and Calcutta that not only 
those communities among whom remai’riage was not permit- 
ted, but even those communities among whom it was permi- 
tted by usage have been held to have been covered by the 
enactment of this statute. The result has been that after the 
passing of the Act, if a member of a community, e. g., the 
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Chambhar community which permits remarriage, married 
a widow o£ his caste, the widow incurred forfeiture under 
clause 2, which before the passing of the Act she did not 
incur. It is only the Allahabad High Court which has taken 
an exactly opposite, and it may be submitted a correct view, 
and the Courts of Oudh, Sind and Lahore have been showing 
an inclination in the same direction. It is, therefore, a 
strange irony of fate that an enactment which was 
intended to ^ve relief to a small section of the Hindu 
community — for evidently those groups of the Hindu 
community who allow remarriage by custom are com- 
paratively large — has been found in actual working to 
be a source of hardship to the larger portion. 

No doubt the courts have taken great care to see that 
the effect of this interpretation did not extend beyond the 
strict interpretation of the wording of the section, with the 
result that while a widow who had succeeded as heiress to 
her husband or to her son as a mother and subsequently 
remarried, she wmcld forfeit the estate which she had 
taken as heir of the deceased, still if after the 
remarriage her son by the first husband died, then the 
section has been interpreted as not affecting her right 
of succession to the property of the son. 

Very recently the question, rather a carious one, as to 
the Gotra of a widow for the purpose of her remarriage was 
considered by the Allahabad High Court.^ A Hindu widow 
after the demise of her first husband was married a second 
time to a man whose Gotra did not agree with that of her 
father, and an objection was raised as to the validity of the 
marriage on the ground that after the demise of the husband 
she was relegated to her former position, viz- as the 
daughter of the father, and therefore the Gotra of the 

1 Radha Nath Muherji v, Shaktipado Mukerji, 58 All. 1053. 
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father being incongraous with that of the new husband the 
marriage- was invalid. Of course the question of the Gotra 
for a remarriage did not arise at all. Because whatever the 

O 

intrinsic character of the question and the customary 
Hindu Law may have been, it was quite clear tliat 
a remarriage of a widow was validly treated only by 
the statute passed by the British Indian Legislature which 
did not lay down any condition as regards prohibition 
on the ground of Gotra. But still the Court went 
into the question and held that for such purposes the 
Gotra to be considered was not the Gotra of the 
father but of the husband. Apparently, the Court 
impliedly held that death did not dissolve the status which 
was initiated by the first marriage. Very recently also it 
has been impliedly held that after remarriage the widow 
ceases to be the widow of a husband and therefore she could 
not be treated as such under the ruling in Lallubhai vs. 
Mankuvarbai,^ whereby in the Bombay Presidency, after each 
line of the Gotraja Sapin(^s is over, the widows of that 
line have been given the right to succeed before the next 
line of the Gotraja Sapindas could come in. 

The next enactment which affects the rights of the 
Hindu -women is the Special Marriage Act, which was origi- 
nally passed in 1872 and subsequently amended by Act XXX* 
of 1923. The effect of this Act is that it permitted inter- 
caste marriages among Hindus ; that is to say, in addition 
to the particular type of intercaste marriage known as 
the Anuloma, which was permitted by Hindu Law-, even the 
Pratiloma marriage is made valid. This Act further validated 
mairiages which would be invalid under the H in du Law 
if they offended against the rules regarding Gotra and 
Pravara. Persons who could not marry under the Hindu 
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customary Law, i£ their Gotra and Pravara did not tally, 
can marry under this Act. Another result o£ this Act is 
that while under the Hindu Law persons marrying in 
disregard o£ the prohibition on the ground o£ consanguinity 
are deemed validly married, under this Act such marriages 
cannot be regarded as valid.^ 

Further it automatically effects a partition in the family 
to which the husband belongs- If he is a member of a joint 
Hindu family, he brings upon himself the position of a 
separated member. 

The special advantage of this Act as to Hindu women 
is in those provisions of the Act which declare the marriage 
under the Act as strictly monogamous, so that neither a 
person whose wife is living can marry under this Act, nor a 
person who is married under this Act can marry another 
wife while such marriage continues and is not dissolved by 
proceedings in divorce under section 17. The other 
sections of the Act do not concern Hindu women and there- 
fore they need not be mentioned. 

A question has been raised as regards the legal conse- 
quences of marriages solemnised under this Act as also under 
the Vedic rites. The Bombay Presidency Social Reform 
Association felt a doubt as regards the legal position of 
‘parties marrying as above and, therefore, they circulated a 
number of questions for opinion from the public- The 
questions formulated were these : — 

(1) Is it permissible in law for persons who are 
already married under the Vedic rites to go again 

. through the form prescribed by the Special 
Marriage Act? 

(2) By what law would the rights, liabilities and 
succession of persons so married ( first according to 
Vedic rites and then again under the Special 
Marriage Act ) be governed ? 

I See Special Marriage Act, § 2, cl. 4. 
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(3) Would it make any difference if tke form of 
marriage under the Special Marriage Act precedes 
the Vedic rites ? 

The answers to these questions were variously worded, 
but the obvious answer as regards the first question 
would be in the negative, because the Special Marriage 
Act requires a declaration to be made by the parties — 
“ That each is at the present day unmarried. ” It is only in 
the case of a marriage which offends against the prohibitory 
rules of Hindu customary Law that such a declaration could 
be made, then and in such a case the first marriage not being 
a marriage at all the marriage celebrated under the Act would 
not be characterised as a second marriage but as the first 
maiTiage. If the first marriage be valid- under the custom- 
ary law, the parties would be making themselves amenable 
to the charge of making a felse declaration. In the alter- 
native of the Hindu marriage being invalid, such a marriage 
may take place. 

Then, as regards question No. 2, the answer would be 
that they would be governed by the Hindu Law. They 
cannot be governed by the rules or the provisions of the Act. 

As regards question No. 3, per contra to 1 and 2, the 
answer obviously would be if the parties are married under 
the Special IVIarriage Act, then the performance of V edic 
rites is a matter of option as it would be a surplusage. Under 
some of the provisions of the Hindu Law, such a marriage 
may be taken as a Gandharva marriage, as obviously it is 
a marriage by mutual choice of the parties. According to 
the well-known rule of Hindu Law in the text of the Devala 
Smrti : “ Whatever the form of the marriage may be, the 
Homa and other ceremonies should be performed,” but the 
legal effect of the performance of the Homa and the Sapta- 
padi would be nil if the marriage under the Special Marriage 
Act had preceded that under the Hindu rites. 
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Another result of the Act, not contemplated by the 
framers and leading to an anomaly may be noticed. The 
Act prescribes certain declarations, one of which is that the 
declarant is or is not a Hindu, Buddhist, Sihh or Jaina- 
One who makes a declaration that he is a Hindu etc. is 
affected by the consequences stated in ss. 22 to 26, accord- 
ing to one of which, succession to his property would be 
governed by the Indian Succession Act and not the rules of 
Hindu Law ( S. 24 ), while the one who does not make the 
declaration and marries under the Act, is left alone to be 
governed by Hindu Law. 

The third enactment which affects Hindu women is the 
Child Marriage Eestraint Act XIX of 1929. Under this 
Act a minimum limit of age for the marriages of men and 
women belonging to the community has been laid down, 
viz., 18 in the case of boys and 14 in the case of Girls.^ 
The Ananda Marriage Act 

Another form of marriage which is resorted to by 
persons desirous of avoiding the inconvenience under the 
Hindu Customary marriage rites or under the Special 
Marriage Act is known as the Ananda Marriage. A special 
rite under the Sikh persuasion in which the ceremony 
consists in the recitation of certain tests called Ananda 
texts is followed. Such a marriage may be celebrated even 
with a concubine,^ This Act is resorted to as a convenient 
medium by parties for whom the other methods are not 
suitable. 

Married Women’s Property Act, 1874 

This Act which is primarily intended as supplementary 
to the Indian Succession Act makes special provision in 
regard to protective relief concerning an Insurance policy 
of the husband. 

1 See 2 cl. (a). 

2 See JaygaMohmir. Saumcoomara, %Morlej’s'Digest id 



CHAPTER IV 
Sonship 

The next topic arising under the law o£ Status in which 
the rights of women are concerned, is the law of Sonship, 
including the law of Adoption, Hitherto has been considered 
the position of a wife after marriage, and apart away from 
the child born of the marriage. If a child is born, whether 
a son or a daughter, there is a joint responsibility on the 
part of the husband and wife in regard to it, although the 
husband has the paramount right. According to the 
fundamental conception of Hindu Law the object of 
marriage is the procuring of issue which secures the perpe- 
tuation of the lineage and ensures the offering of the funeral 
cake to the ancestors of the familyb Therefore when nature 
is not propitious or responsive in the form of the birth of 
a child, artificial modes of creating sons have been stated 
in the S&stras. The Hindu Law enumerates as many- as 
14 varieties of sons, viz., the Aurusa or the legitimately bom 
son, and 13 others in addition. As observed above, if nature 
were not propitious, artificial means were resorted to and 
what is called the Niyoga or the Levirate, viz., the 
procreation of sons with the help of others, ordinarily 
a younger brother of the husband or a Sapinda relation, 
or some other person, was the method resorted to- The 
MahUbhsirata and earlier works evidence instances of this 
custom of raising issue, the more notable instance of which 
is the ruling family of Hastin&pura. Dhrtar&shtra and 
Pandu were begotten by this method ; they were b^otten 
by Yyftsa a Sapinda. And the five P^ndavas were sons 
procreated by others on Kunti and MUdri the wives of Pandu. 

\But this system of raising issue on the wives of others 
which gradually fell into disrepute, and finally into disuse, 

1 =Er i 
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Who May Adopt? 


was not openly resorted to, and its place was taken by the 
method known as adoption. So far as women are concerned, 
the following are the points which require special mention 
and consideration in regard to the Law of Adoption : — 

(1) Who may adopt ? 

(2) Who may give in adoption ? 

(3) Who may be taken and given in adoption ? 

As regards the first “who may adopt,” as the object 
of adoption is the securing of an issue which is a substitute 
for either a natural born son or a procreated one under the 
method above referred to, it was the joint right of the 
husband and the wife, but as generally it is the husband’s 
right that predominates in regard to a child, it is to the 
husband that the boy is adopted. Therefore during the 
life-time of the husband the wife cannot adopt, except with 
the permission or consent of the husband, in cases when 
he is unable himself to participate in the ceremony or 
when otherwise he is prevented from taking part. Further, 
the adoption although made by the wife is to the husband 
and not to herself. According to Hindu lawyers there is 
a double advantage in this convention, viz., if the son is of 
the husband, the wife being the half of the husband, she 
comes to have the benefit of the husband having the son, 
being regai'ded as the mother of the son. In this 
connection, where the husband has more than one wife 
the son is regarded as the son of only such wife as has been 
invited by the husband to officiate with him jointly at the 
time of the ceremony of adoption. The other wives are 
only step-mothers. In a case from Madras where the 
husband made the adoption when he had no wife and 
subsequently liad a wife, it was held that the adopted son 
should be regarded as the son of the wife i. e. the one who 
had died before the adoption or of the other whom he 
married after adoption. In other words, in the absence 
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o£ a special designation or special evidence, the wife of the 
husband is regarded as the mother of the boy, a circumstance 
which usually occurs in regard to the boy as a result of her 
being the wife of the adopter. 

It has been stated above, that there can be no 
adoption by a woman to herself. This is on the 
assumption that a woman under the Hindu Law wiU 
never remain unmarried. But a time has arrived when 
the question whether an unmarried Hindu woman could 
adopt has to be considered. In so far as the case of an 
unmarried man is concerned, it has been held that a bachelor 
may adopt.^ Can therefore a spinster or a maiden adopt ? 
The answer would appear to be in the affirmative. If 
the object of adoption, as now authoritatively declared in the 
well'kaown Privy Council case of '^Amarendra Mansingh 
V. Sanian Singh be the seeming of celestial bliss for the 
adopter, and if an unmarried male, "srithout undergoing the 
ordeal of marriage, could be permitted by law to have the 
benefit of this bliss, there is no reason why an unmarried 
woman should not have the benefit of that privilege, Ho 
doubt after marriage, during coverture or even during 
widowhood, the adoption if made by a wife or widow would 
be to the husband ; but when there is no husband and there 
is anxiety nevertheless to be represented by some one who 
would perpetuate the name of the lady, there appears to be 
no reason why a woman should not be allowed to adopt. 
This is one among many points where the intervention of the 
legislature may be needed in the interest of the avoidence of 
! all doubts on the point. 

Further, it has been stated above that the law of adop- 
\^tion takes note of a son as the object of adoption. As the 

1 Oopal V. Narayan, L L. R. 13 Bom. 339. 

3 60 Ind. Appeals 343^ ' 
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prevailing sign of the times, a case may occur where instead 
of the son, a daughter may be taken in adoption. In fact 
some of the texts have made provision for the adoption of a 
daughter, although under spedal circumstances, and in the 
case of special contingencies, e. g. with a view to avoid the 
obsti’uction to a marriage on account of Gotra or Pravara, the 
method of giving the girl in adoption is resorted to. In the 
Dattaka Mimamsa by Nanda Pandita,^ the author endorses 
the view that such an adoption may be made. In a case 
in Bombay it was however held that the daughter cannot 
be adopted.^ 

This has, no doubt, been stated on the rulings, but it 
would appear that, having regard to the prevailing tendency 
which is gradually exhibiting itself in an intensive foi'm 
on the part of the women to remain unmarried, a time 
will come when women, who wish to remain unmarried, may 
desire to have a companion in the form of a child. Obvi- 
ously if such a woman exhibits a greater partiality for a 
girl as her adoptee, than for a boy, the preference is quite 
intelligible. Here again would be a gi’ound for the legisla- 
ture to make provision in anticipation of the actual happen- 
ing of a contingency as stated above. 

The two questions as to who may adopt and who may 
be adopted have thus been discussed. The third question is 
“who may give in adoption ? ” To that also the answer 
is given on the same lines as above, viz, that the father 
and the mother have the right, both having equally contri- 
buted to the birth of the son, to give the boy in adoption,® 
And the right is in them alone. The question would arise. 

1 Oh. VII. 11. 6. 

3 Gangdbai v. Ananl, 13 Bom. 690. 

3 See Vasishtha, XV. 1-3. Manu IX. 168. 
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“ Has the wife power to give when the husband is living, 
without his consent, or in spite of his dissent ? ” It has 
been answered in the negative on the general ground that it 
is the father who has the paramount authority over the 
child. After the death of the husband, however, the wife is 
solely entitled to exercise the power of giving in adoption, 
but her right is lost by her incurring an incapacity, such 
as by remarriage -which, in effect, brings about a severance 
of her connection with the family of her husband, and 
terminates her right of f atria potestas which she had over 
the son after the husband’s death.^ It was indeed held 
in Piiilabai v. Maliadu^ that the widow did not forfeit her 
right in this behalf on account of remarriage, but that case 
has been overi-uled by the full Bench case noted above. The 
result, therefore, has been that so far as the right of 
the Hindu woman in the matter of taking or gi-ving in 
adoption is concerned, it is an appendage to that of the 
husband. 

The most important point under the law of adoption 
in which a Hindu woman is concerned, and which has 
recently set the courts into considerable activity, is the 
power of a widow to adopt. It has been stated above, 
that after the death of the husband it is her sole jurisdiction 
to give or to take in adoption. The next question is : Are 
there any limitations to this power of the widow to adopt ? 
In a long series of decisions covering the period almost of 
half a century the Courts in India and in England 
have been in agitation over the question with varying 
fortunes in favour of and against the widow. With a view 

1 See PancJiappa v. Sangartbasun, 24 Bom. 89, and 
FaJdrppa v. Samtrewa, 23 Bom. L. B. 482 (F. B,) 
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PowEB OF A Widow to Adopt 


to have a clair idea as to the position of the widow in 
regard to adoption after the husband’s death, it is better to 
visualise in a summary form the several shades of opinions 
held in India as regards the power ; these are as under : — 

(1) According to the Maithila School in the 
Provinces of Bihar and Orissa, a woman ran adopt only willi 
the consent of the husband ; ex hypoihed, therefore, in the 
case of a widow, the husband being physically non-existing, 
it is not possible for her in those Provinces to make an adop- 
tion. But this refers to the Dattaka form only. It is this 
peculiarity of the law in this Province that is responsible 
for the prevalence of the Krtrima form of adoption over 
there. 

(2) According to the Law of Bengal, if the husband 

is not living, but has left authority in favour of the widow 
to adopt, the widow has power to make an adoption under 
that authority. This is also the law in the United 
Provinces. ■ 

(3) Under the law in the South, i, e. the Madras 
Presidency, where the husband is not living and has even 
not left authority for the widow to adopt, such authority 
may be supplemented by the consent of the Sapindas, so that 
in t’ne absence of an authority from the husband, the 
Sapindas’ consent would be sufficient to enable the widow 
to make a valid adoption. 

(4) In Bombay, however, it is only during the life- 
time of the husband that his consent is necessary if the 
adoption is made in his life-time. After his death, under the 
rule that the husband and the wife are equally entitled 
in the matter of the issue, which is of the joint ownership of 
both, the widow’s right in the matter of adoption is indepen- 
dent and does not depend upon any authority from the 
hustend, unless of course the husband has specifically prohii 
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bited her from making an adoption. This is on the assump- 
tion that the son is of the husband; and, if he is so parti- 
cularly anxious not to be represented by a son, it will not 
be open to the wife to foist an heir upon him. This is 
with reference to a separate family. 

The law in Bombay as regards the power of a widow 
to adopt in a joint family had been that if when the 
husband died as a member of a joint family and he had 
left authority to his wife to make an adoption, the wife 
could adopt. If, after the death of the husband, no 
authority was left by him, but the members of the joint 
family agreed that an adoption should be made, then 
the widow could make an adoption. That was taken 
to be the position in the law before 1924. In 1924, how- 
ever, the Privy Council, in an appeal from the Central 
Provinces in regard to an adoption in a family which 
was governed by Maharashtra Law, decided that it is the 
inherent right of a widow in Western India, according to 
the doctrine prevailing in the Presidency, to adopt to her 
husband, whether the husband was a separated member or 
the member of a joint family.^ This decision of the Privy 
Council caused a great stir in this Presidency, and the 
Bombay High Court in a number of cases decided in that year^ 
held that the rule till then prevailing in the Presidency of 
Bombay under the ruling in the case of Eamji v. Ghamav^ 
was left untouched by the Privy Council decision referred to 
above. The point was ultimately referred to a Full Bench in 
the case of Ishwar Dadu v. Gajahai'^ and the Full Court held 
that the case of Yadav v.'Namdev did not affect the Bomtey 

1 See Yadav v, Namdev 48 I, A. 513. 

% See 24 Bom. L. R. 95 ; 836 ; 1112. 
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law, the majority o£ the Court holding that the dicta in 
the Privy Council judgment in the case of Yadav vs. Namdev 
were obiter, and were therefore not binding. Crump J., 
however, held, dissenting from the majority, that the opinion 
expressed by the Privy Council was not obiter but perfectly 
relevant, and therefore binding. 

This is one of the instances where the judicial courts 
have been found to exhibit a peculiarly unsympathetic 
and unappreciative psychology in the matter of women’s 
rights ; for whatever the merits may have been, here was an 
opportunity afforded by a deliberately declared decision of 
the Privy Council in which a right was given in favour of 
the widow of a joint Hindu family of making the im- 
■portance of her presence in the femily felt particularly 
by those members who would be in danger of the loss of 
property by being unsympathetic or hostile towards her. 
For exidently, the right of adoption was a very valuable 
right, a strong weapon in the hands of a widow who, other- 
wise, was a helpless member of a joint family, treated with 
scant or no courtesy and even with rudeness. It is the 
sanction which primarily conduces to a law-abiding menta- 
lity. It has been well said that the best book on morality 
is the Penal Code. For, unless there is a consequential dis- 
advantage or loss which in the eyes of the delinquent are 
sure to follow as a result of his conduct, in other wwds, 
unless there is some restraining influence which would keep 
the vagaries of the family members in check, it is not to be 
expected that the widow’s position in a joint family could 
be respected or even treated with consideration. It must 
be in the experience of every one, and particularly of the 
lawyers, that the power of adoption declared by the afore- 
said Privy Council decision has been a very valuable 
and powerful weapon in the hands of widows to 
induce down the vagaries of the members of the joint 
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family. In spite of these considerations, the Bombay High 
Court persisted in its opposition to the decision with the 
result that some years afterwards when in another case the 
same question arose, the Bombay High Court, following the 
full Bench decision in Ishwar v, Gajabai, decided against 
the validity of the adoption. Luckily for the widows in 
the Presidency, the interest at stake in the case was suffi- 
ciently large to enable the parties to take it to the Privy 
Council for a reiteration, — the reiteration of the principle 
laid down by their Lordships in the case of Yadav v. Nam- 
dev ; and their Lordships of the Privy Council did affirm it, 
and with a degree of deliberation, holding that what they 
held in the case of Yadav v. Namdev was not in the nature 
of an obiter, but it was a deliberate and considered expres- 
sion of their views.' 

In the same year another case went up to the Privy 
Council on a point possession, in which the right of the 
widow came in for a consideration. Sir George Loundes, pro- 
nouncing the opinion of the Board, in an elaborate judgment, 
and, after an exhaustive discussion of the original authorities, 
held that “it is the primary duty of a Hindu widow to secure 
to her Lord the greater possible heavenly bliss, the highest 
religious benefit that she could secure by her acts 
here, and the best way of doing it is by supplying 
an heir who could perform the obsequies, for 
which a yearning has all along been expressed^ by all 
devout Hindus. By a reference to the passages in Manu 
and other texts. Sir George Loundes declared that the 
right of a widow in regard to adoption is irrespective of the 
possession or otherwise of property by her. In this the Board 
confirmed its opinion expressed in the case of Praiapsingh 

1 See Bhimabai v. Qurumth Qawda, 60 I. A. 25 
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V. Agarsingh} The result has been that all the cases 
decided in this Presidency, wherein it was held that it is 
only the widow of the last male holder who had the power 
to adopt, stand automatically overruled and now the rule 
has been established that every widow in a family, whether 
joint or separate, has the inherent right to make an adoption 
to her husband, the only exception being “ where the 
husband’s needs for the spiritual benefit had been satisfied 
either by the birth of a son or he had died leaving an heir to 
perform the obsequies-” Therefore the universal validity of 
adoptions by widows has been declared by this decision. 

Effect of Adoption 

The only question that rernains over is the effect of the 
adoption, and it may be stated shortly thus : The adoption 
may be valid; what is its effect upon the vesting or divest- 
ing of estates ? 

The question was answered in the case of VijaysingJiji 
V, Shivsinghji^ The effect of adoption so far as it concerns 
the woman is that immediately after she adopts a son, 
under the present law, to her husband, she deprives herself 
of the right to the possession which she had of the husband’s 
property before the adoption. The adopted son is the 
resemblance^ of a son born and, dierefore, as a necessary 
incident of law, he takes the position of such a son. In 
other words, the widow adopting a son has the credit of 
introducing him to all the rights and privileges of one 
bom. 

As regards the further offshoot of the result of adoption, 
and having a greater bearing upon the rights of others, 

1 46 Indian Appeals 97. 

2 63 Indian Appeals 161.. 

3 ) 
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there has been a sort of a revolution introduced by the 
decision of the Privy Council. For the necessary conse- 
quence of the ruling in the case of Amarendra Mansingl^ 
is that every widow has the right to adopt a son to her 
husband, the reason in support of this rule being that it is 
the duty of a widow to secure the greatest possible spiritual 
welfare for the departed soul. This being the reason, in all 
cases where the full degree of spiritual welfare has not been 
secured to the husband, the widow has a right to adopt. 
Per contra, her right of adoption would be gone if the 
spiritual welfare has been secured to the husband- Therefore, 
excepting those cases where the spiritual welfare has been 
secured to the husband, the widow has a right to adopt, 
which, in other words, means that an adoption in all these 
oises is valid. 

The further result of this adoption is that not only the 
widow is deprived of her position in regard to the family 
property, but the position of other members also is affected. 
In this respect, the ruling in VijaysingJiji v. SMvsinghjP has 
added another course of diversion. Before this ruling came 
out, the rule in Bombay was as laid down in the cases of 
Chandra v. Gojra,^ and Vichoba v. Bapu* vis. that when 
an estate has once vested in another person, that estate, 


would not be divested by a subsequent adoption. In other 
words, upto the decision in Amarendra AlansingKs case, 
the adoption would be valid but the estate would not be 
divested. 


1 60 I. Appeals 343. 
3 63 L Appeals, 161. 

3 14. Bom. 463. 

4 15. Bom. no. 
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A further advance in the naatter has been made by the 
ruling in Vijaysinghji’ $ case, according to which if the 
adoption, although it is not made to the last male holder, 
has the efEect of supplying a direct lineal male heir to the 
last male holder, then even if the estate is vested in the 
collateral line, the adoption would divest the estate from 
that line. This now has been made clear in the Full Bench 
ruling of the Bombay High Court in Bda v. Lahd, where 
3ir John Beaumont C. J. has summarised the efEect 
of adoption. 

The effect of adoption, so far as it affects the woman’s 
position, is that as the direct consequence of adoption is 
to instal the son so adopted into the position of a natural 
born son, the adopted son acquires the right to question the 
transactions by the widow during her stewardship within the 
period covered from her husband’s death and the date of 
adoption. He can question not only voluntary alienations 
but also alienations for value entered into by the widow. 

The Nagpm- High Court has gone further and in the 
recent case of Draupadi v. Vihram^ has held that the 
adopted son can also question the correctness or otherwise 
of alienations made even by the male members of the family. 
This is no doubt the logical consequence of the incident of 
adoption and of its validity being recognised as above. 
But even recently, the Bombay High Court has taken 
an opposite view'.^ 

There are two more forms of adoption in reference to 
which the position of women may be noted incidentally in 
so far as it is affected by it. These are the Dwydmmli- 
y&yana and the Krtrima. In both the cases the son adopted 

1 39 Bom. 382 at p. 414; 1. L. B. ( 1937 ) Bom. 508 at p. 543. 

2 I. L. E. ( 1939 ) Nagpur, p. 88. 

3 41 Bom. L L. E. 268. 


Anti-Adoption Agreements 


57 


can retain Ms position in the &mily of his birth and at the 
same time acquire fresh rights under the adoption- Under 
the first, it is the direct result of the contract between the 
two families, and under the second it is one of the incidents 
of the special form.^ 

Anti- Adoption Agreements 

Another point which often arises affecting the interests 
of the adopting widow is as regards her status after adoption 
when there has been an agreement. Her position without 
an agreement has been considered before. If, however, 
there is an agreement — such an agreement usually can be 
contemplated to take place between the widow on one side 
and the adopted son on the other, in a majority of cases 
represented by the natural father, and in some cases by him- 
self if he is major. In those cases where the adopted son 
is a major, there is no difficulty; for he will be held to be 
bound by the agreement which may contain any terms 
whether derogatory of his position as a son or otherwise. 
There is an estoppel which is created by him against him 
and it binds him. The difficulty arises, however, in those 
cases where the agreement is not between the adopted son 
and the widow, but between somebody representing him as 
his guardian and the widow- In such cases a difficult 
position would arise ; for, if the agreement leans 
unnecessarily and at times unreasonably in favour of the 
widow as regards the right of management, then it has been 
held tliat such agreement will not be binding upon the 
adopted son after he attains majority. The binding chara- 
cter of such agreement has been determined by the reasona- 
bleness or otherwise of the conditions. The leading case on 
this point is Krishiiamurti w- Krishnamurii^ The gist of the 

1 26 Bom. 26 All. 40 Bom. 
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case law is that where the arrangement is for the widow to 
enjoy the property during her life-time, such an arrangement 
may be regarded as a fair one, but where under it any 
other disposition is to take effect after the adoption and has 
the effect of curtailing the rights of the adopted son, it 
would not be effective against the son. 

Guardianship 

Another topic under which the position of the rights 
of women affecting status requires an examination is the 
third and the last branch of the law of Status, viz. the law 
of guardianship. Under all systems of personal law, the 
King is in theory supposed to be the Panens Patrice, the 
parent of parents, as that is not merely a poetic flourish that 
the great KffidSsa, while describing the virtues of a King, 
has brought out this characteristic,^ but under the conven- 
tion which has been fairly established and followed, the 
parents have been regarded as the guardians by a sort of a 
delegated authority from the king. Between the parents the 
father has the paramount right- The right of guardianship, 
however, falls under two heads, viz. guardianship of the 
person and of property. As is the case under all systems 
of laws, until the child is weaned from the mother, the 
mother has the right to the custody of the child. After- 
wards the father, and after the father’s death, although the 
texts recite a number of agnates as having the right to 
succeed to the guardianship, the mother has been given 
preference. She may, however, lose this right by an incaj^- 
city inciftred, such as, by remarriage, a change of religion, 
or by misconduct either morally or affecting the interests 
of the minor. ■ 
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CHAPTER V 

The Law of Property 

Thus far have been examined the position and rights 
of women in the domain of the law of status. In regard to 
the kw of property, women may be classified again, as above, 
under two categories, viz. the daughter and the daughter" 
in-kw. Under the term daughter are included ail women 
belonging to and connected with the family by birth, so 
that she is regarded in the generic sense as ‘ a daughter of 
the family’ (fcS^s^i), She may be a daughter of the son, or 
of the father, or of the grand-father, severally described as a 
daughter, a sister or the paternal-aunt. Nevertheless with 
all these variations in their relative positions, all these ladies 
are the daughters of the family. The other class is as may 
be conveniently characterised corresponding to the daughter, 
that of the daughter-in-law ( ) KidavadM as opposed 
to Kdakanyd. The daughter-in-law of the family may 
also be instanced in the son’s wife, the father’s wife, or the 
grand-father’s wife; in other words, ladies belonging to and 
connected with the family not by reason of their birth but 
by reason of marriage. Here is the maxim of the Roman 
Law, viz. “The woman is the beginning and the end of a 
family” well illustrated. Where she begins a new family, 
she ends an old one. 

The Woman and the Joint Family 

So far has been considered the position of the woman 
in connection with the kw of Status and its working, viz., 
in connection with the law of marriage, the kw of adoption 
and the allied topics of minority and guardianship. 

At the outset, before considering the aspects of the 
rights of women that may severally present themselves, it 
would be necessary and convenient to visualise clearly 
the incidence of the membership of the joint family with 
its correktive, viz., the coparcenary. For, it is not every mem- 
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ber o£ the joint family that can claim the status of a 
coparcener ; a copai’cenary conasts of those members who 
are related to each other in the direct male line of 
descent or ascent, and the last in descent among whom are not 
removed by more than three degrees from the highest living 
male ascen^nt In the case of a joint family, it includes 
members who may not be related to each other in a line of 
descent or ascent, but who may be agnates related to each 
other by then* descent from a common male ancestor. In 
this connection, those who are familiar with the terms 
agnates and cognates will find an easy solution by bearing 
in mind that all the members of a Hindu joint family are 
primarily agnates, consisting of males, some of whom are 
related to each other as coparceners while others have a 
collateral relationship and are simply members of a joint 
fiimily. An illustration will bring out the position of the 
members relatively to each other. This is necessary as 
the position of a woman as a member of the family will 
thereby have been fully crystallised by having a clarifica- 
tion of the position of the members generally. 
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In the accompanying diagram, A is the common ances- 
tor and he has four sons B, C, D and E and B has three 
sons B', B", and B"' ; so has each of C, D and E. In this 
combination of persons each was related mutually while A 
was alive and he is in a coparcenary relationship with him- 
self and his four sons and their issue to the fourth degree. 
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As soon as A is out o£ the field, what once was a copar- 
cenary body consisting o£ A, his sons and their issue, 
immediately becomes converted into a joint family, consist- 
ing of the four brothers B, C, D and E and their issue, 
although each one of these four branches of the joint family 
may be a member of a coparcenary inter se with a member of 
his branch consisting of the highest living male ascendant 
and the last male descendant to the 4th degree ; whereas, 
taken together with their collaterals it is characterised as 
a joint family and the continuance of the term coparcenary 
is only an evidence of the survival of what once had existed. 
Obviously, therefore, in such a coparcenary body the woman 
has not much of a right and, further, even in a joint family 
her position is very much the same. For, while she has 
rights which arise out of the joint family and its property 
and which exist against the joint family and its property, 
she has no rights for taking any active steps or initiative as 
the male members have. It would be remembered that the 
four-fold rights of a member of a joint family coparcenary 
body, are : — (1) the right to enjoy, (2) the right to alienate, 
(3) the right to encumber with debts, and (4) the 
right to ask for a partition of the property. 

In the case of the women, while the women who are 
members of a joint family have in a way the right to the 
enjoyment of the property, their rights are not to any 
portion of the property, but they arise out of the property ; 
in other words they have no right to ask for a partition or 
either to alienate or encumber the property as such. Thus 
their position is distinguished in an essential characteristic 
from that of the male members. 

While, however, the position of the women can thus 
generally be distinguished from that of the male members 
of a joint family, there is lio doubt that they have 
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a distinctive status as members o£ the joint family. 
Taking the two types of womanhood as stated generally 
at the outset of these lectures, the daughter of a 
family and the daughter-in-law of the family, each have 
their rights, and it is necessary to have an examination 
of the rights of each of these types by regard to the 
several positions which arise in connection with the 
joint family property. 

The Daughter 

The daughter, until she is married, has a right to be 
maintained and brought up at the expense of the family. 
So long as the family is joint, and the members are living 
together, the daughter of each member along with the sons 
is entitled to a provision for her upbringing, marriage and 
maintenance. Not only that, but if a partition takes place, 
then in such a partition the daughter stands on a level of 
equality with the members concerned making the partition ; 
the daughter has been ^ven a definite share proportionate 
to that of the son, who is her brother in the particular 
instance assumed. But this right would arise only when the 
male members come to a partition ; but as will be stated 
later on, the women members of a family have no right to 
actively initiate proceedings in partition. Their right would 
arise only when proceedings in partition are initiated by 
male members; and there too when the division is made by 
metes and bounds, then alone their right for a share 
would be translated into specific portions of property. 

The right of a daughter of a family, next to her being 
maintained and brought up, is that of being married, and 
so long as the daughter is not married, she has a right to be 
maintained out of the patrimony. She has no right to incur 
debts in her capacity of a daughter as such ; if she carries 
on the management of the family, she may as such mana- 
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geress incur debts, make alienations, or otherwise dispose 
o£ the property under the circumstances and to the extent 
to which the manager of a joint family has a right to 
proceed. But apart from this right, the daughter of a family 
has no such right. 

Pariition 

When, however, a partition takes place and the 
daughter is still unmarried, the texts provide for a share 
to be given to her. The quantum of the share has been 
laid down as the fourth of what she would have got if she 
had been a son. For example, if a family consists of two 
brothers and a sister, and the two brothers come to a 
partition when the sister is unmarried, the partition would 
be effected by giving to the daughter l/4th of what she 
would have got if she had been a male issue. Working out 
the illustration assumed, the whole property would be 
divided into 12 shares, 4 each being earmarked for each 
issue ; the first two parts would be allotted to the two 
brothers and a fourth of the third part would be given to 
the daughter and the remaining 3/4th of the third part 
would revert to the corpus to be again equally divided 
between the two brothers. To put it roundly, therefore, 
in the example assumed, the daughter would be entitled 
to 1/ 12th and each of the brothers to ll/24th part. The 
case would be further complicated if the family consists of 
members bom of mixed marriages. If a Br^hmaioa marries 
four wives, one each from the four Varnas, viz. a Br&hmani, 
a Kshatriy^, a Yaisy^ and a SMr&, and has from each wife 
two issues, a son and a daughter, and after his death 
a partition takes place between the members, that is to 
say between the brothers, the corresponding sister of 
each brother would be entitled to a l/4th of what the bro- 
Jher of that Varna would receive. Thus, in the example 
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assumed, supposing the property consists o£ Eighty- 
thousand rupees, the shares of the brothers respectively 
would be in the ratio of 4, 3, 2 and 1, and as each branch 
has two issues, doubling this, each branch would have the 
following shares-8, 6, 4 and 2- and the share which each 
one of the daughters of the four wives would be entitled to 
is l/4th of what she would have got if she had been a son of 
that denomination. Thus a Br^hmani Kany^ would be 
entitled to one share (l/4th of 4), a KshatriyI Ivany^ 3/4th 
(l/4th of 3), a Vais'y^ Kahyl 1/2 ( l/4th of 2 ) and a 
SudrE KanyS, l/4th (l/4th of 1). This is the proportion 
in which the daughters wduld take their shares. It would 
appear that after partition, when such a share is allotted 
to her, there would be no obligation on the part of the 
members of the family to make a provision for her marriage. 

A question often arises as to the position of daughters 
who are not on a place of equality with the male members 
of the family, but occupy a subordinate or derivative position. 
Thus, if three brothers and two sisters make a joint family 
and the three brothers come to a partition, the brothers at 
the time of partition have either to make provision for the 
maintenance and marriage expenses of the sisters until they 
are bestowed in marriage, or they are to allot shares to their 
sisters as above. The question often arises and is pressed 
for the decision of the Court, viz., what would be the 
position of the daughters of the brothers who come to a 
partition ? For example, of three brothers B, C and D, 
with sisters E and F, if B has a daughter, can B ask for the 
provision of the marriage of the daughter? The answer 
has been given, and correctly given, that he cannot. It is 
incumbent upon each father to make provision for the 
maintenance and marriage of his daughter, especially when 
he has ancestral property. In such a case as has been 
assumed above, the claim is often made on behalf of a 
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brother with a daughter, that while the femily is joint the 
family makes provision for the marriage of daughters, and 
it is only an accident that the family came to a disruption 
which deprives the daughter of the benefit of a provision fop 
her marriage. Cases often arise where by a very brief 
interval some of the daughters of some brothers happen to be 
disposed off in marriage before the family comes to a 
partition and obviously such marriages are undertaken and 
provided for by the femily as a whole. While within a 
short interval after such marriage if a partition takes place 
in which the brother, who may have a daughter to be 
maiTied, naturally lays claim to a similar provision for the 
marriage of his daughter, such claim is obviously negatived, 
and for very good reasons. While the femily is joint, there 
is the benefit of the incident of survivorship, but as soon as 
the family becomes separated, there is no benefit of 
survivorship and if any acddent occurs in regard to a 
member of a separated branch, the advantage of survivorship 
accrues to the benefit of the individual members of the 
separated branch and not to the whole family. It is 
therefore quite clear that the daughters of the 
separated members can have no right to be provided 
for separately when their corresponding males in the 
ascendant have got their own quota in the general partition. 

So far with reference to the position of the daughter 
in a joint femily. 

Daaghter-in-Law 

The other type of woman in the joint family is the 
daughter-in-law, i. e. Kidavadhu^ the woman whose connect*' 
ion with the femily is not by birth but by marriage- Such 
a woman, although generally characterised as a daughter-in- 
law of the family, may be met with in the following forms, 
viz- the daughter-in-law, the wife, the mother, the srandf 
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mother as also the step-mother, step-grand-mother and so on. 
These are the representative types of women belonging to 
the family not by birth but by marriage. 

Taking these types in their order, the daughter-in-law 
has no distinctive rights as such while her husband is living. 
She may have only such rights as are generally conceded to 
a wife as against or relatively to a husband, but beyond that 
during the life-time of the son the daughter-in-law’s position 
is almost merged into that of her husband. After the death 
of the son, however, she becomes characterised as a mdowed 
daughter-in-laic, and this person in Hindu Law has been 
having an extremely anomalous position. By a chapter of 
accidents, one is almost inclined to say, in a series of deci- 
sions the proposition has been laid down that while the 
widowed daughter-in-law has the right to be maintained 
out of the ancestral property, she has no right of main- 
tenance or of any other character against the father-in-law, 
so far as his self -acquisitions are concerned. This has been 
the gist of the rulings in Calcutta and Bombay. Some of 
the High Courts in India have begun to take a different and 
a more reasonable view of the position of the daughter-in- 
law as a^inst the father-in-law, but it is a feet that the 
High Courts of Calcutta and Bombay have been maintain- 
ing the position that a father-in-law during his life- 
time is only under a moral responsibility to maintain his 
daughter-in-law ; he is not under a legal liability in regard 
to her maintenance during his life-time so far as his self- 
acquisitions are concerned. The Bombay cases have gone 
even further* In a very recent case the Bombay High 
Court allowed an alienation made by the father-in-law 
deliberately with the object of defeating the right of the 
widowed daughter-in-law for her maintenance. Now 
whatever the law on the question may be, it is a highly 
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immoral position that the father-in-kw has been allowed by 
the decisions o£ the Courts to leave the daughter-in-law 
without any maintenance ; for, it is a fact very well known 
that in almost ail the Hindu marriages it is the father of 
the boy who is responsible for the marriage of the son. | 
Hot only that he takes the initiative in the marriage, but : 
it is his position in the society that induces the father of the 
girl to offer her in marriage to the son- Unless the son is 
grown up and established in life, it may be conceded as an 
almost universally acceptable proposition that it is the 
status and position of the father-in-law that influences the 
matrimonial alliance. Further, all the benefits in the form 
of gifts or other amenities of the nuptials substantially 
contribute to the benefit of the fether-in-law- He is | 

therefore estopped by his conduct from disputing his j 

liability to provide for the daughter-in-law’s maintenance. ' 

If there is no fund from which the provision could be made, 
in other words if the father-in-law should plead his inability 
for making such provision, that would be a different 
- matter. But cases have gone up to the Courts in 

• which the father-in-law has been allowed with impunity ■ 
to make alienations out of sheer cussedness. It is therefore 
a matter where the sooner the legislature steps in the 
better. Eecent decisions of the Courts have given a ray 
of hope to the helpless daughter-in-kw ; e. g. the decision ; 

of the Privy Council which allows the widow in a Hindu i 

joint family perfect ktitude in the matter of adoption. i 

Even here,; there is no hope of escape or relief from the j 

absolute character of the father-in-law’s right to defeat j 

the daughter-in-law’s expectations for a provision for | 

maiiitenance. 

The last point which may be noticed in the case of 
the dai^hter-in-law is i3ie vested interest which she j 
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would have in the family property, and this would 
occur in two cases — under the Hindu Law in general 
and under the Statute, viz. the Act XVIII of 19 37- Under 
the general Hindu Law, if the son happens to die after a suit 
for partition is instituted, or even before a suit is instituted, 
after he had made a unilateral declaration of his intention to 
separate, it has been held that such a declaration or the filing 
of the suit for partition effecte a severance of his interest. 
Such severance gives rise to vested rights, and the vested 
right would descend to his widow after his death during 
the pendency of the litigation. 

This will be under the general Hindu Law. Under the 
Statute law and also under what is known as the Hindu 
Women’s rights to Property Act of 1937, a sort of a right of 
representation has been given to the widows of the fiimily 
•within certain degrees of relationship viz., the widowed 
daughter-in-law, grand-daughter-in-law and great-grand- 
daughter-in-kw. Under this Statute, if a partition were to be 
effected to which the father and other members were parties^ 
the widows of the deceased sons, i. e. the widowed daughter- 
in-law &c. have been given a position of equality for claim- 
ing a share equal to that which their husbands would have 
got had they been living at the date of such partition. It is 
in this respect that a slight amelioration in the condition of 
the daughter-in-law has been brought about by the Statute. 
In this respect, Viswarfipa appears to have long anticipated 
the statutory provision which has been enacted now. It is 
elaborately detailed in the following paragraph : 

“ If equal shares are allotted by the father, the widows of 
his sons and grand-sons and his own wives, to whom no 
Stridhana has been given by their husbands or father-in-law 
or himself, should be made partakers of their husband’s 
shares. . 

1 See “ Vkwardpa ” Trivendrum Edn, p. 243, 1. 9, 

See also “ Dayakrama Sangraha ” 'VX par. 27, p. 432. 
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The Wife 

Next to the daughter-in-law comes the wife- A wife’s 
right to maintenance in the family has been already referred 
to- In the rights of women arising out of marriage, 
during coverture while the husband and wife are living 
together and carrying on a joint married life the question 
of the wife’s right to maintenance does not arise at 
all- It is only when there is a discord in the married life 
and the smooth course of events is ruffled that this question 
would arise, and in such cases the wife has, as under certain 
circumstances already referred to in the Chapter on Marriage, 
the right to ask for maintenance and a separate maintenance 
at that- The right of maintenance includes the right of 
residence, food and clothing- The relative variation of the 
quantum of the amount is a matter of special appraisement 
. in each individual case. What would be the barest trifle in 
one case would be a fair and decent allowance in another* 
Oases in practice have occurred where thousands of rupees per 
month, with allowances for conveyances and other amenities 
have been hotly questioned as insufficient provision, while 
the scantiest provision has been considered as a very decent 
allowance for the wife- In each case, it is a question of rela- 
tive sufficiency or insufficiency* 

When, however, the father makes a partition, the texts 
lay down that he should allot equal shares to the wives to 
whom no Stridhana has been allotted, and the author of the 
Mit^sharS, adds that “where Stridhana has been allotted” 
(quoting Yl,jnavalkya himself), “half should be given”*^ 

- The text of Y^fiavalkya has the plural number and thus it 
appears, if there are several wives, each should have an 
equal share- By reserving equal shares to the wives, a foot- s 
ing of equality to the wife at the time of partition is givenl 

1 See yajfiavalkya tl, 148, ^ 1 ■ , 
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The position o£ the wife as such is further to be coh" 
sidered apart from partition — when she is superseded by 
the husband taMng another woman as a wife, in which case 
the text of Y§,j0ayalkya lays down, as has already been stated 
before, that “if a husband marries another wife without just 
cause, then for the one who is superseded when she was 
perfectly obedient to him, was attentive to her household 
duties, had given birth to sons, and was always favourably 
disposed towards him, a penalty of a third of his property 
shall be inflicted ” as a solatium for the superseded wife* 
Similar would be the right of the wives from other Yarnas, 
viz. in the case of inter-marriages. 

The Mother 

The next type of woman belonging to the family would 
be ‘ the mother*’ The mother in the first place is entitled 
to be maintained by the son under all circumstances. 
While chastity is a condition precedent to the maintenance of 
a daughter-in-law or a wife, that condition does not find a 
place in the obli^tion for the maintenance of a mother* 
[Chaste or unchaste, it is the duty of a son to maintain the 
'mother, and she must be maintained. When there is 
ancestral property, there is no difficulty ; but even if there is 
no ancestral property, it is a religious duty incumbent 
upon the son to maintain the mother. Apart from the right 
of maintenance, in the domain of partition also, the mother 
is entitled to a share equal to that of the brother ; so that as 
has been laid down by Y&jflavalkya,^ “when the brothers come 
to a partition after the death of the father, the mother also 
should be given a share equal to that of a brother”. The right 
of the step-mother is on the same level with that of the 
mother under the same text of Y^Jfiavalkya. Her right of 
succession will be considered later on in its proper place. ' 
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The Grand-Mother 

Next to the mother comes the grand-mother. The right 
of the grand-mother to a share has been allowed by a 
number of writers and pre-eminently among them, by Vylsa. 
Although the YIjSavalkya Sm^i does not directly mention 
the grand-mother, nor does the MitShsharS in its commentary 
on the Smrti make a mention of the grand-mother, srill the 
commentators of the Mit§.kshar& and other writers^ noted 
below have sufficiently established the right of the grand- 
mother to a share in addition to her right of main- 
tenance. For, as a widowed female member of the family, 
she has undoubtedly the right to be maintained out of the 
joint family funds; 

And, when the grand-sons come to a partition, her right 
to a share has been demonstrated by the authorities men- 
tioned above. There has, however, recently been a curious 
conflict of decisions on tins point. In an early case in 
Allahabad,^ it was held that the grand-mother was not entitled 
to a share under the Benares School of the Mit^shara law, 
but in two later decisions the same Court held that she was 
eniitied to a share.^ The Bombay High Coui*t held in 
the case of YWhal Ramkrishm v. PraUiad^ that in a parti- 
tion between grand-sons, a step-grand-mother was entitled 

1 The writers above referred to are : 

B&lambhatti p. 156 H. 4. 

> Also — am ^ 3!ira t 

%; qmi*. i 

mi ?rqi « 

qpqi; uTfnql i 

^ ti ^ 

3 SUmarain v. JanU Prasad, 34 All. 505. 

3 Kanhaiya Lai w. Ganesh, 47 All, 137. 

Bdrama Kuvar v. Jagatnar(dn, Singh, 50 All. 532. 

4 39 Bom. 373. 
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to a share; but in a recent case the same Court held that in 
a partition between a father and his sons, the grand-mother 
is not entitled to a share/ 

This is rather a curious conclusion; for in a case, where 
the partition was between an uncle and a nephew, the 
grand-mother was declared to be entitled to' a share/ But, 
where in the place of the uncle and the nephew, it is the 
father and his son who come to a partition, the grand- 
mother under the Bombay ruling comes to occupy a less 
advantageous position. It is difficult to appreciate the ratio 
of such a distinction. From the grand-mother’s point of 
view whether it is the uncle or the father and the nephew 
and the son who come to a partition, it is a proceeding, 
looked at from her point of view, between her son and a 
grand-son ; and whether it is through one son or another son 
W^ould not make any difference to her- The principle of a 
share to a woman of a joint femily is based upon an assu- 
rance of her position when the family corporation comes to 
a disruption. It should be remembered that while the 
ffimily is Joint, the women of the Joint family have no right 
whatsoever except that of maintenance and residence. They 
have not the active right of asking for a partition. It is 
only when the male members quarrel and there is a disrup- 
tion of the family corporation, and when the position of the 
female members becomes insecure that the law makes 
provision for their maintenance being placed on a stable 
basis, and this provision takes the form of a share. 
It is therefore inconceivable how the grandmother should 
stand to lose a share when the son and the father come 
to a partition, while her share is perfectly imdisturbed 
when the uncle and the nephew come to partition. The 

1 See Jamncixd v. Vamdeo, 54 Bom. 417. 

g See 50 All. 533, referred to above. • 
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instability of her position would follow, whoever may 
be the quarrelling and contending parties. This decision of 
the Bombay High Court cannot therefore be justified or 
find support in reason or authority. 

It has been recently held that when the grandson and 
collaterals such as father’s brother’s sons and grandsons 
come to a partition she is not entitled to a share.^ 

Thus far have been examined the positions and the 
rights of women in a joint family in regard to the joint 
family property. 

The last position that may be generally considered is 
when the woman, whether a daughter or a daughter-in-law» 
happens to be the sole surviving member of a joint family. 
In such a case, when it is the daughter of the family who 
happens to be the sole surviving member of the family, 
according to the law in Bombay she takes an absolute estate. 
According to the law in places other than Bombay her estate 
is limited by her life-time, with the incident of reversion 
attached to it. In other words, the extent of her estate is 
the same as that of a widow limited by her life time. 

In the case of women belonging to a family by 
marriage, when they happen to be the sole surviving mem- 
bers, under the law in Bombay as elsewhere, they are sup- 
posed to succeed to what is known as a widow’s estate — 
this has a peculiar significance in Hindu Law and will be 
further treated in the general chapter on the Woman’s Estate. 
The main incident of such an estate which devolves upon 
such women by survivorship is that they can enjoy it for their 
life-time and have only such latitude in regard to alienation 
and other kinds of disposal of property as have been con- 
ceded in the case of a holder for life, but beyond that they 
have no further liberty of action. 

1 Jotirdm v. Bamchandra, 43 Bom. L. B. 843. 


CHAPTER VI 

The Law of Succession 

The next point would be the women’s position as 
heirs when the property devolves from a single member 
as the last surviving male holder of property : in other 
words, their position as heirs to an inheritance. Of the 
women who succeed as heirs to an inheritance, the women 
of the type of daughters of the family, whether it is the 
daughter of the propositus himself or of his father, in which 
case she becomes the sister of the propositus, or of his father’s 
fether, when she becomes the paternal aunt, or of his son, 
when she is the grand-daughter, and so on — , the women 
succeeding in their capacity as daughters of the femily, take 
under the law of the Bomlay Presidency an absolute 
and an individual estate ; that is to say, as soon as an estate 
vests in a daughter, she becomes the fresh stock of descent. 
There is no reverter, as the estate is absolutely vested in her 
and there being no limitation attached to her estate, as in 
the case a life estate. At her death the persons to succeed 
to the property are those who are her heirs and not the 
heirs of her father, h e. the last male holder. 

So that in Bombay, where there are several daxighters 
and they succeed simultaneously to their father, each one 
takes her share absolutely and upon the death of each the 
devolution of such share takes place by regard to the heirs 
individually of each daughter and not by a reversion of the 
estate to the daughters’ father. If the daughter has a son> 
he succeeds as the son of his mother, and not as the grand- 
son of his maternal grand-father. 

On the other hand, in the other presidencies, the estate 
which a daughter takes is limited with the incident of rever- 
sion of the estate to the father of the daughter. } So that, if 
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there are several daughters who succeed and any one o£ them 
dies, the estate which had vested in the daughter during her 
life-time reverts back to the last male holder, and the suc- 
cession to the estate is determined by the right of each 
claimant relatively to the last male holder, and not to the 
daughter. Reverting to the illustration given above while 
considering the Bombay case, if, for example, in Madras one 
of the daughter dies or all the daughters die, the estate 
reverts to the maternal grand-father, and the sons of the 
daughters who succeed take the estate not as the sons of 
their mothers, but as grand-sons of their maternal grand- 
father. 

There is a further limitation in Bengal in regard to 
the daughter’s right of succession. She must be capable 
of having a son. 

This is the position of a daughter who is the issue of 
lawful matrimony. An illegitimate daughter has no recogni- 
tion in Hindu Law, either as an heir or one entitled to a 
share on partition or for maintenance from the joint &mily.' 
Her position in regard to the property of her mother will be 
considered in the chapter onStridhana. She is not entitled 
even to maintenance among the higher classes.^ 

The Wife 

As regards the wife as heir to a single man’s estate, it 
appears that the wife’s career as a recognised heir, has had 
a chequered course. In the earliest periods, she appears to 
have not had any recognition. In his comments on verses 
135 & 136 of the Book H of Y&jnavalkya, Yijn&neswara, 
the author of the Mit&kshar&, enters into a long and elaborate 
argument in favour of the wife.® In the course of this 

1 Parvati v. Qampatrao, 18 Bom. 177 

2 Velloyappa v. Natrajm, 5Q Mad. 340 

3 MitaksharS Pp. 1066-1087 ; Colehrooke 11-39. 
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arguinetit he refers to the andent texts and the texts of the 
period immediately preceding that of Y^Jnavalkya. as also 
'the texts of a later date and the expert scholar of the 
IVfiTn^iis^. as he was and an avowed advocate of the woman’s 
cause, he has established conclusively the right of the -wife 
to succeed. The conclusion to which he has reached is put 
in the following words : — 

“ Therefore, to one who has departed to heaven without 
any male issue, and who has not been re-united, the wife is 
the heir ; this has been established 

If there are several wives, they are entitled to the 
estate jointly, according to the strict letter of the Mittk- 
sharl under which every property that devolves^ upon a 
woman “ by a right of inheritance, purchase, partition, 
by donation, or by finding” becomes her Stridhana, and 
TijMneswara does not brook any distinction or varieties of 
Stridhana, which by others have been classified as technical 
and non-technical etc. Therefore, according to the 
Mitakshar^, the property which a wife takes would be her 
absolute property. What, however, has been so explicitly 
and clearly stated in the Mit^kshard, has, by an irony 
of events, been taken away by the British Courts- The 
reason appears to be somewhat curious and of a fortuitous 
character. It appears that the part of India which happened 
to come first under the British rule was the Bengal Presi- 
dency where the doctrine of the Ddyabh^a, with its 
individualistic estate for each member of a family and with 
its further rule of devolution upon the widow being of a 
limited character prevailed. Under that doctrine, the rule 
of an absolute estate, although emphatically stated in the 

^ I Mitakshaja Tr : p. 1087, 11 9-11. 
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Mit4ksliarll has been summarily brushed aside and the 
same treatment was given to this passage o£ the 
MMkshar^ in the Courts in Bengal and India ; and in appeal, 
before the Privy Council in England their decisions were 
confirmed* The result has been that the MittksharS. rule of 
an absolute estate has been completely submerged by 
a curious transference of the Bengal rule to the other parts 
of India under the doctrine of Stare decisis- It will thus be 
seen that, but for this irony of combination, the estate which 
a wife takes as a widow after her husband’s death would be 
of an absolute character without any limitations attached to 
it* The actual course of events, however, is quite different, 
as summarised above, and that is the law as it stands at 
present. Here is another point where the legislature may 
intervene and put right a course which has been historically 
proved to be wrong as above* 

The Hindu Women’s Rights to Property Act of 1937 
does not appear to have touched this aspect of the women’s 
rights. On the other hand, it definitely confirms the doctrine 
of a limited estate. Here is one more instance where the 
Hindu women and those working for them may with 
advantage claim the benefit of the opinion of a standard 
writer like Vija^neswara in their favour, and try to secure 
complete redemption for them* In fact, if those who are 
working in the interests of women’s rights at present ask 
for a legislation on the lines laid by VijnSineswara and his 
School, it appears that not only what is asked for by the most 
sanguine apologists for women could be secured, but that 
they would stand to gain by asking to be placed in the 
position given to them in the Mit&ksharl. 

However, as the estate which a wife takes, as stated 
above, under the law as it stands at present, is a limited 
estate, upon the death of the wife, or wives, if there are 
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more than one, there will be a reversion to the estate of 
the husband. While in possession of the estate, the wife 
has certain powers of disposal to a limited extent, on the 
same lines as that of a manager and a little more expansive 
in latitude. For example, while in possession, she can 
spend the property for purposes which are recognised in law 
as necessary, she can also spend for religious and charitable 
purposes. Indirectly, she has a right of denuding herself 
of all the property by two processes which have been re- 
cognised as valid under the Hindu Law, viz. (1) Adoption, 
and (2) Surrender. The first of these, viz- adoption, has 
been already elaborated upon before, and the second, i. e. the 
surrender, will be detailed hereafter in connection with the 
chapter on the Women’s Estate. 

She has further the liberty, under the Mayfikha School, 
for the disposal of the movables. This right of disposing of 
the movables during her life-time was accorded to her by the 
decisions of the Bombay High Court, and it was held to 
extend both under the Mayfihha and the Mit^sharll Schools. 
But by a decision of that High Court in 1909, a diversion 
has been effected. Under that decision it has been held that 
it is not open to the wife in possession to donate the 
moveables inherited from the husband.'^ This decision is 
an isolated instance on the record, and since no other case 
of a like nature has been on record, it appears that the 
decision may not have the chance of being followed in 
similar cases arising hereafter. 

The wife’s power over her husband’s movables during 
her life-time has been recognised to that extent and no 
more, so that while she can perfectly make a valid gift 
during her life-time of movables belonging to the husband, 

1 Pandharmath v. Qomrtd, 33 B. 59. 9 B, L. R. 1905. 
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it is not open to her to dispose of such movables by a 
Will.^ 

The Mother 

The position of the mother or the grand-mother succeed- 
ing to a son or a grand-son is practically the same as that of 
a wife, as they succeed in their right as veidows of their 
husbands under the Bombay doctrine enunciated in the case 
of LcAtMiai v. Mancooverbat^. 

The Daughter-in-law 

The daughter-in-law, succeeding as an heir, stands on 
the same footing. Under the general law in India, elsewhere 
than in Bombay, it is only those women who have been 
enumerated in the cannon of YS^ifiavalkya that have the 
right to succeed as heirs, and none others. The only excep- 
tion to the general rule prevailing in India has been the 
doctrine prevailing in the Bombay Presidency which has 
been founded upon the interpretation of the term Gfetraja 
in the rule of Y&jnavalkya referred to above.® 

The case of the concubine or the Avaruddhd stree will 
be considered in the final chapter. 

Exclusion 

Having thus dealt with the rights of women as heirs 
under the Hindu law to a single estate, it would be as well 
to take a summary view of their incapacity for succes- 
sion. The rules of incapacity, stated by Y&jnavalkya at 
the end of the portion dealing with the law of pint family, 
i. e. the portion dealing with Partition, Maintenance, etc., 
are also the same when dealing with the right of succession to 
a single estate. Therefore, the causes of exclusion have been 

1 See the case of Damodar v. Faramamndas, 7 Bom. 115, 
and Gadadhar Bhat v. Ohmidrci)hagabai, 17 Bom. 690. 

2 2 Bom. 388. 

3 See Judgments of Westrc^p C. J, and West J. in Lcduhhcd 
V. Mancoom'hcd, Bom, 
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taken as evenly applicable to either kinds of devolutions, 
viz. as a member of a joint family or as an heir to a single 
man’s estate. These causes, mutatis mutandis, would also be 
applicable in the case of women, as appears from the intro- 
duction to verse 140 of book II of Y^jilavalkya.^ 

What has been said respecting succession of the son, is 
true in respect of the widow and other heirs as well as the 
re-united parents. The Author states an exception to that : — 

From this it appears that the causes of exclusion which hold 
in the case of male members also hold in the case of the 
corresponding female members. 

One point which should be particularly remembered 
in connection with these causes of exclusion is that these 
grounds operate to exclude only if the person, who is affect- 
ed by these incapacities happened to incur the incapacity 
before the devolution of the estate ; even then, if the incapa- 
city is removed by medicaments and other restoratives, then 
the text says that their right for a share no doubt exists.^ 
The women, i- e. the wives and daughters of those who 
are suffering from an incapacity are not affected by that 
incapacity to the extent of their own individual rights 
undergoing any diminution or reduction.' This has been 
made clear by Verses 141 and 142 which, in terms, refer 
to the daughters and wives of the incapacitated persons 
and lay down that if these are free from any incapacity 
they would be entitled to their respective shares of devolu- 
tion, either upon a partition or inheritance.^ 

1 See Oangu v. Chandrd)hagabau 275-32 Bom. See 
MMksbar^ Colebrooke, IL X-L 

Goletefoofce, 



CHAPTER VII 

Stridhana 

This is one of the most important topics in regard to the 
rights of women under the Hindu Law *“• e. their rights to 
property. Hitherto have been considered their rights arising 
oiti of property, but the subject of Sirtdhcma contem- 
plates the consideration of the rights of women to hold 
property together with the orbit of its extent and intensity. 
The vicissitudes through which the rule as to the women’s 
property right has passed under several stages of evolution 
of the law are an interesting study which has taxed the 
capacity of many a student of Ancient Law. 

The lot of a woman has not been much of a satisfac- 
tory character among aU the ancient nations. However, the 
most ancient evidence available in the Sanskrit literature is 
in support of the existence of an equality of status of women 
with men. There are passages in the Vedas and the Upa- 
nishads which clearly lead to this conclusion. The Phrva 
Mimins^ also adds strength to the position of equality of 
women under Hindu Law. It is only during the develop- 
ment of the Sutra literature, prominent among which is 
the Baudh^yana Sutra which has started a departure from 
the ancient position. The basis, however, of the Text of 
Baudhiyana when examined, does not justify the conclusion 
drawn by him; for, with a play xipon the word Dd,ya 
which in the original text expresses the Soma, Baudhltyana 
jumps to the conclusion that those who are not entitled to 
the Soma are powerless and therefore not entitled to 
property. This has been, however, carried by the Smrti 
writers to such an extent that the women have been classed 
along with slaves as being incapable of holding property ; 
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but so also had been the sonsi ; while, however, the son has 
been having a clearly recognised status, at least in a joint 
family, along with his ancestors, the depreciation in the 
case of women remained without any palliation. It was only 
under the Text of Yljilavalkya that scope was found by the 
author of the Mit4kshar^ for restoring to the woman her 
ancient position. 

The word Stridhana has not been defined by any 


Defined 


wiiter. All the Smrtisgivean enumera- 


tion of the several kinds of Stridhana which 
contain heads which are common to all. It is only Yijn&- 
nes'wara the author of the Mitikshart who has, in a style 
which is entirely his own, ^ven a definition of the word. He 
says,^ “the property of woman is the ‘women’s property’ and 
in elaboration he proceeds, “whatever thus has been acquired 
by a woman by any one or more of the modes of acqui- 
sition viz., by inheritance, purchase, partition, donation or 
finding, in whichever of these ways severally or distribu- 
tively, which have been universally acknowledged to be the 
fundamental ones in all systems of jurisprudence, a property 
may have been acquired by a woman, that is ‘woman’s 
property’ ” ; and he furtha: says, that the literal meaning is so 
clear and obvious that the word is not in need of any techni- 
cal interpretation or exposition, for he says,* ‘when the 
literal meaning is clear, there is no scope for any technical 
interpretation , 

General : — None of the texts gives any exact defini- 
tion of stiWiana. They enumerate and 
describe different kinds of stddhana with- 
out aiming at any logical classification; nor is the number of 

1 gsrssr sisr ^ smsfis i 

2 %«fT SFT J 

3 ; O' '.'-’ ■. S 


Kinds of Stridhana 
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its kinds definitely settled. A rough idea of the several 
varieties may be obtained from the following texts : 

“a?EqTi5isqiq[|(^ ^ i 

“ What was given before the nuptial fire ( ), what was 
given on the bridal procession ( ), what was given in 

token of love { ),• and what was received from a brother, 
a mother, or a father, are considered as the six-fold separate 
(kinds of) property of a married woman. ” 

To the sartie effect may be compared the following ; — 



wfsnfwfsnfi c. 

K&tyayam mentions the same kinds as Manu. He has 
defined these as will be seen further on. Ydjnavallcya gives the 
same with a slight change, which has caused a difference of 
opinion among the several Schools. According to him. 

‘‘ f^|5?lHqfcfW?H^6qwgqpir[\l 

=w 'am qiMtfrri ” u ivx, 

“ What was given (to a woman) by the father, the mother, 
the husband, or brother, or received by her before the nuptial 
fire ( epzfpgqiii^), or presented to her on her husband’s marri- 
age to another wife ( ), and the rest ( sfRTH ) is de- 

nominated stiidJuxm. As also that which is given by the kindred, 
as well as her fee, and anything bestowed after marriage .” 

Passing from these to the secondary Smrtis, i. 
commentaries and digests, we have the Mitahhard, which 
in its commentary on Ydjfi. II. 143, after explaining the 
several words indicative of the several varieties of stridhana 
says that that word is used, not in its technkcd but in its 
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etymological sense ; so that, according to it, property o£ 
any kind acquired by a woman is her stridhana 

ri«a%=Ef>’3; i 

^fsR^Ts^si«r ^i%i5T ^ 

“ By the word Mya, property obtained by inheritance, pur- 
chase, partition, acceptance, finding-all this-is strtdhana accord- 
ing to Mmu and the rest. The term strtdJmia conforms in its 
import with its etymology, and is not technical; for, if the 
literal sense be admissible, a technical acceptation is improper. ” 

NUahmtha ( the author o£ the VyawaMra-Mayfikha ) 
accepts the interpretation of Vijndnekwara, but, in treating 
of succession he draws a distinction between PdribhdsMka 
sMdhana and what is acquired by the act 

of partition and the like. Thus he also assigns to the 
simple term strtdhana the same unlimited signification as 
the author of the Mitdhhard. 

“ Considering the high authority of the Miidkshard, 
and the clear language in which it declares that property 
inherited by a woman does constitute her stridhana, one 
cannot help feeling doubts as to the correctness of the 
decisions to the contrary. At the same time, considering 
their number and the fact that some of them are from the 
highest judicial authority, it would perhaps be too late to 
expect any departure from the rules laid down. ” 

It has now been settled that property acquired by 
a woman by inheritance constitutes stridhana in no case in 
Bengal, and becomes stridhana in Bombay in all casesj 
except that of property inherited by a widow from her 
husband.^ 

1 Bkeo Shankar vs. Debt Sahai, 30 I. A. 203 and cases 
cited. 
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Under the Benares School, as elsewhere, except in Bombay, 
property inherited by a female from a female does not become 
her strtdhana in such a sense that on her death It passes to her 
stridhana female heirs to the exclusion of male heirs, ( ibid . ) ; 
there is no distinction as to the nature of the estate taken by 
her in this case from that taken by her from a female, so that, 
after her death, there is a revertor.^ 

From these tests the following kinds of stridhana 
may be noted : 

1. AdhyagnF : what is given to a woman at 

the time of marriage near the nuptial fire, is called 
Adhyagni. It usually consists of ornaments, clothes, 
money, etc. 

2. Adhyawahanika^ : that -which she 

receives while she is conducted from the parental abode to 
her husband’s dwelling, and would include presents from 
the time of her marriage do-wn to that of her maturity. 

3. Anwadheyaka'* : what is received by a 

woman from the family of her husband or parents after 
marriage. It extends to gifts from parents as well as those 
from a husband. 

4. Bhartr-Datta® : property given by the 

husband. 

1 Sheo Pertab vs. The Allahabad Bank, 30 I. A. 309. 

Shea Shankar vs. Debi Sakai, 30 X A. 303. 

2 i ftis;; igrM 'qK^iWcn[u 

3 sfmwT i ii 

4 upppRBT 5555? f 55it%pf I f 

5 SUabai vs. Wasantrao, 3 Bom. L. B. 301 ; Daycddas Jjaldas 
vs. Sanitribai, 34 Bom. 385. 
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5. Sulka^ (pf:) This species has different indications in 
different schools — 

(n) According to the Ilit&kshard • — “ Whatever is 
received by the kindred ( ) i.e., the maternal 

and paternal kindred, in exchange o£ which the 
damsel is given. ’’ — The bride-price. 

Q>) According to the Ddyahhdga — 

(1) a special present to the bride to induce her 
to go cheerfully to the mansion of her lord lY.l. 6. 

Or (2) even presents by strangers for the exercise of 
her influence with her husband or her family. 
IV. 3. 20. 

(c) According to the Vtramitrodaya it is the value 
of household utensils and the like taken ( by 
the parents ) from the husband and the rest, in 
the shape of ornaments from the girl. 

(fi?) According to Kdty&yana ( cited in Maydhha ), 
whatever is obtained as the equivalent of house- 
hold utentils, of beasts of burden, of milch cattle, 
or ornaments, is declared ( to be ) mika. 

6. Saudayika^ ( ) : What is received by a 
married woman or by a maiden in the house of her husband 
or of her father from her husband, or from her pai’ents, is 
termed Sauddyika. 

A gift of property by a father to his daughter before 
her marriage is Sauddyika. It is at her absolute disposal^. 

1 I §54 5% tl 

2 3>sT«fi! ft 'Iff! ^ I f 

3 Muthukaruppa Pillai vs. Sellaihmnnial, 39 Mad. 398. 
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It consists o£ affectionate gifts from kindred and includes 
both Ycmtaka and Ayautaka not received from strangers.^ 

It was left an open question in this case whether immovable 
property received from the husband could be included in this 
kind. 

This term is not used in contradistinction to Anv&~ 
dheya in connection with succession to stridhatm.^ 

7. Pritidatta^ including Pddavandanika 

whatever is given through affection by her mother- 

in law or her father-in-law, and PMavandanika or what is 
received on her saluting the feet of elders, is termed PrUi- 
datta. 

8. Adhivedaniba ( ) ; Presents given to a 

senior wife on the occasion of the husband’s marriage with 
another wife. Ydjnavalkya sets this down as equal to the 
expenses of the second marriage. When the superseded wife 
has got no stridhana, she is to get a third of the husband’s 
property, and half of it when she has got some sUidhana. 

To this species of strtdham her co-widow is not entitled in 
preference to the husband’s brother or nephew.'^ 

9. YautakaC (with its correspondent Ayautaka 

): “ According to the Madana Pcmjdia, Yautaka 

is that which is obtained by a woman at the time of marri- 
age or other ( ceremony ) whilst seated with her husband 
on one seat ( vfqi Vy. M. ) 

1 ( Ibid. ) per Seshagiri Ayyar, J. 

3 Biiabai vs. Wasardmo, 3 Bom. L. E. 301. 

■ 4 Hunsraj vs. Kessedm, 6 Bom, L. E. 17, 
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10. Maiden’s property given to her by her affianced 
bridegroom or by her own family, or property which she had 
inherited from others than males. 

11. Savings and property otherwise acquired by 
her form her sMdIiana, and purchases made with it. So 
also property obtained by a compromise of her rights to 
slrMhana would be her sirMJiana. Where property had been 
inherited by a widow from her husband and afterwards 
confiscated by Government, such property, on being subse- 
quently granted to the widow by a sanad from Government, 
was held to rank as her stridham'^ so would be property 
acquired by her by means of adverse possession;^ unless it 
was acquired by her as a widow.^ So also property acquired 
by a woman by her own exertions during coverture is her 
own property which she is entitled to hold independently 
of her husband, and it devolves on her heirs on her death.^ 

[ Properties acquired jointly by husband and wife in a trade- 
Her share held to be her strtdham, ] 

12. Wealth earned by a woman by the mechanical 
arts, ( 1 ) if earned during widowhood, or maidenhood, 
would be her stddhana under all the Schools, (2) if earned 
during coverture w’-ould be her sUidhana only in the 
Benares and the Mitakshard Schools and nowhere else, (3) 
as also by the wives of herdsmen, vintners, dancers, washer- 
men or hunters-® 


1 Brij Indar Bahadur Sing vs. Eanee JanU Koer, 5 I. A. 1. 

% KanJicd Bam vs. Musammat Amrl, 33 All. 189. 

3 Lajwanti vs. Saja Ckand, 51 I. A. 171 : 5 Lah. 193. 

4 Muthu Bamakrishna Naicker vs. Marmtdhu Ooutulan, 38 Mad. 
1036. 

5 See YSjn, 11. 48, Also VyawaMra Maydkka, p. 157, 11. 21-24> 
V. IV, 30. 
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13. Arrears of maintenance. 

Essentials of all these: — Excepting the case of 
maiden’s property (Ko. 10 above), all these 
r (l) belong to a married woman, 

; (2) are given to her in her capacity of a bride or wife, 

and (3) except perhaps in the case of purely bridal gifts, 
they are given by her husband or by his or her relations, 
i Her rights over her slridhana:— Her property, taking 
it in its widest sense, falls under three heads : 

(1) Property over which she has absolute control- 

(2) „ „ ,, her control is limited by the 

husband, but by him only. 

(3) Property which she can only deal with, if at all, 

for limited purposes. 

Her husband again has, under certain circumstances, 
a qualified right to use all her stndhana of whatever 
description. 

Thus it will be seen that in cases other than where she 
ihas absolute control over her stridhana, the limitations upon 
er power will be determined 

(1) by regard to her status i e. a maiden, a married 
^oman during coverture, or a widow ; or 

(2) by regard to the nature of the property under consi- 
'S^emtion. 

I. Before going into these cases, it may be remem- 
bered generally that Sauddyika of all sorts, 
whether moveable or immoveabfe, which 
has been given by her relations, with the 
exception of gifts from the husband, and 
^auddyika of a moveable character which has been given 
W the husband a^e absolutely at her own disposal. She 
'^y spend, sell, devise or give it away at her own pleasure.^ 
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Property over 
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kbsolnte power, 
pauddyika. 


I Damodar rs. PuTimmnda$^ 7 Bom* 155* 
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II. Restrictions depending upon the statm o£ the 
woman, i. e., (1) before the marriage, (2) daring the con- 
tinuance of marriage, and (3) after husband’s death. 

(a) “Daring maidenhood excepting the disqualifica- 

tion by reason of nonage, a Hindu female 

Before marriage. , , , .1. • i 

labours under no other incapacity as regards 
her power over her sMdhana ; and except in the capacity of 
a guardian, her father and other relations have no control 
over it.’' Banner ji. 

(b) The husband can use the wife’s sMdhana strict- 

ly so called {i.e., her Sauddyika stridhana, her 
During Coverture. j-jjg without her consent, 

and as a matter of right in cases of distress only ; and in 
such cases repayment is optional with him if he. is poor. If he 
uses it in any other case without her consent, he is guilty 
of a wrong, and is bound to restore it with interest ; and 
if he uses it with her consent, he is bound to make good 
the principal only, when he is able to do so. But even in this 
latter case he is compellable to restore her property, if he 
neglects her for the sake of another wife. 

In this connection note the following texts : 

( S^T. ^f. g. V. ‘i. ) 
§1% w I ^ ii 

Ydjn : 11, U7. 

pifSfivt TOW I |5n3[!% w w ^ ii 

Devala, Apardrka, p. 755, 

The word ‘take' does not mean ‘physical taking,’ but 
means ‘taking and using’; hence any property taken by the 
husband and not used stiU remains as the property of th 
wife as the owner.^ 

In this connection the Bos of the Roman Law ma > 
bear a comparison and contrast. 
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See also Kdtydyam cited there and Tdjn. II. 148. 

Property acquired by the wife by gifts from strangers 
or by mechanical arts is always subject to her husband’s 
dominion.^ So that, if she dies before her husband, the 
property remains in his possession and passes to his heirs ; 
but if he dies before her, she becomes the absolute 
owner of the property, and at her death it passes to her 
heirs, and not to those of her husband.^ So in the case of 
property acquired by adverse possession by her* 

This right to use the wife’s stridhana is personal in the 
husband, and though he can make use of it to procure his dis- 
charge from arrest under a Civil Court’s decree his creditor can- 
not seize it.^ 

So also, though the husband may use it for removing the 
distress of any member, such member cannot use it. Nor can 
the husband bind the wife by his dealing with her property.^ 

(c) During widowhood her rights are larger than 
during coverture. Her kinsmen have 
never any right over her sbndhana and 
after the only control that existed, m., 
that of the husband, is removed, her right becomes un- 
limited. 

As regards her power of alienation : 

(1) Moveable property given by the husband, which she is 
required to enjoy frugally during his lifetime, becomes absolutely 
alienable by her after his death. But 

(3) immoveable property given or devised by the husband 
is never at her disposal even after his death, unless the gift or 
devise is coupled with an express power of alienation.® It is 


After bosband’s 
death. 


1 t 

Kdtyamna. 

% Sham Shivendar Sahi v. JanJd Koer, 36 Cal, 311 : 36 LA. 1. 

3 1 Strange, 23, 34, 27, 38, cited Bannerjee. 

4 Mohirm Chunder vs. Durga Moms, 33 W. R. 184. 

5 Rim.Narain Sing vs. Pearay Bhugtii, 9 Cal. 830. 
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her stridham, and it passes to her, not his heirs. But without 
such power, she appears to be under the same restrictions as 
those which apply to property inherited from a male-even though 
the gift is made in terms which create a heritable estate. ^ “ Pro- 
perty acquired by a widow by her skill and labour, or by gift 
from strangers, would become her drtdham according to all the 
Schools. ” Banerjee. 

Ill, Restrictions depending oh the nature of the pro- 
perty ; — ^Her power over property acquired by gift, devise, 
art or purchase, has already been determined. 


As to property acquired by inheritance : 

( 1 ) In Bengal, it can never be stndhana, whether in- 
herited from a male or a female. On her death it passe^ 
to the next heir of the male or female who originally helc 
it and not to her heirs.^ 

( 2 ) In Madras, the same rules have been laid down. 
To the same effect are other Schools, branches of the 
Miidkshar&J^ Even a maiden daughter succeeding to th^i 
siAdhana property of her mother was no exception, so thai 
she took only a limited estate. 

( 3 ) In Bombay, a woman is on a much better footind 
as regards property inherited by her. She has been hel^ 
to possess absolute power of alienation over movable pro 
perty inherited from her husband®; and over all property, 
both moveable and immoveable, inherited from her fatheif 

1 Kotarbasapa vs. Qhmevorava, 10 Bom. H. 0. 408, 

3 Huri Boyd Singh ys. Orish Chunder, 17 Cal. 911, 919. 

3 Venkala Bamkrishm Rao vs. Bhujanga Boo, 19 Mad. 107 
Virasangappa Sketti vs. Budrappa Shetli, 19 Mad. 110. 

?i "Z) 

4 Jamkisetty Sooryndu vs. Miriyda Hmumayya, 33 Mad. 52^ 

5 Bechar Bhagvan vs. Bai Lakshmi, 1 Bom. H. 0. R, 5ff? 

Prajytmndos vs, 1 Bom. H, 0. B. 130, . Zl 
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or her brother.^ Her power of alienating moveables inherited 
from her husband is limited to alienations during her 
lifetime, and does not extend to testamentary dispositions 
of it so as to displace the right of inheritance of her 
husband’s heirs.^ 

Wife living separately : — A wife, however, who has lived 
separately from her husband for 30 or 40 years is competent 
to make a will of property inherited by her from her father, 
even without the consent of the husband.^ 

Females, inheriting in their family of birth, e. g., 
daughter and sister, take absolutely, while those inheriting 
in the family of marriage, e. g.^ widow, daughter-in-law, — 
take a limited interest.^ But a widow, inheriting to a 
daughter of the family takes an absolute estate.® 

N. — (1) SMdhana promised by the husband may 

be claimed by her from his heirs like a debt. 

( Devala )■ 

(2) Unchastiiy, according to the texts, works a for- 
feiture of a woman’s right for acquiring or retaining sM' 
dhana- But the rule has never been enforced by courts. 
In an old case an adulteress was declared entitled to her 
parent’s gift of Jewels.® It has been held that unchastity 

1 Venayak vs. Luxmedme, 9 M. I. A. 530 

3 Gadadhar Bhat vs. Chandrdbhagabai, 17 Bom, 690 ( F. B. ) 
followed in Chaman Lai vs. QanesJi, 38 Bom. 453. 

3 Bhagvanlal vs. Bai Divali, 37 Bom. L. B. 633. 

4 Bhagirthibai vs. Kahnujirav, 11 Bom. 385; Gadadhar Bhat 
re. Chandrabhagabai, 17 Bom. 690 ( F. B. ) ; Tuljaram vs, 
Mathuradas, 5 Bom. 663 ; Rindabai vs. Anacharija, 15 Bom. 306 ; 
VrijbhuJcandas vs. Bai FaratMi, 33 Bom. 36 : 9 Bom. L, E. 1187 ; 
Ihondi vs. Badkabai, 36 Bom. 546 : 14 Bom. L. E, 569. 

; 5 See Gandhi Magavlal vs. Bai Jadabgab, 24 Bom. 193 
F. B. ) ; Narayan, vs. Waman, 33 Bom. L. E. 587. 

6 See MacNaghten’s Precedents, Oh. VH Oa. 7 ; Musammat 
onga vs. 1 AU. 46 ( F. B. ). 
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UNCHASTITY 


ia a woman does not incapacitate her from inheriting, or 
keeping possession by right of siiidhana} A female dis- 
qualified for inheriting the property of a male, is not in- 
capable of holding stridh.ana\ 

A 

G.— Succession to Stridhana. 

From what has gone before it will be seen that the 
word stndhana has been variously interpreted in different 
Schools, and even under the Miidk§har& School, with the 
general acceptance of its denotation, there are variations 
in the connotation of the term. It will be convenient to 
refer to the several Schools and give the orders of succes- 
sion separately. 

A. According to the Milakshara : 

RUfTT II Ydjn. II, 144-145. 

From VijMnesicara's commentary upon this text the 
following order of succession may be deduced : 

1. Daughters, unmarried ( 3?5 st: ) 

2. „ married, unendowed ( 3=n#%^t ) 

3. „ „ endowed ( ) 

4. Daughter’s daughter.^ The rule regarding pre- 
ference over the unmarried over the married does not apply 
in the case of a daughter’s daughter.^ 

5. Daughter’s son. 

6. Son. 

7. Grandson. 

1 Angammal vs. Venkata Beddy, 36 Mad. 509. 

3 Vallabhram vs. Bed Hariganya, 4 Bom. H. 0. E. A. 0. 135, 

3 Javitri vs. Qendan Singh, 49 All. 779. 

4 Bam Kali vs, Goped Dei, 48 All. 648. 
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8. The unmarried daughter o£ a rival wife of a 
superior class.^ 

.9. (A) In default of all these, if the marriage was 
in an approved form, the property passes, according to 
Vijndiwswara, to the husband. In his absence, a co- widow 
will succeed in preference to the husband’s brother or 
brother’s son." 

According to KamalAkara, the author of Nirnaya- 
sindhu, in default of the husband, the daughter, son and 
daughter’s sou of the lival wife ; and in their default the 
mother-in-law, the father-in-law, the husband’s brother, 
his sons and other next of kin of the husband succeed.^ 
The husband is entitled to preference over a step-son.* 

9. (B) If the marriage was in an unapproved form, it 
passes to her parents, the mother taking before the father,® 

N. B . — ^The Ckadar Andazi is an unapproved form, of 
marriage. 

Among several step-sons, those by adoption take 
equally with those born.® 

Usage : — According to a special custom among the 
Kudwa Kunbis of Ahmedabad, property inherited by a 
married but childless woman from her father passes on her 
death to her father’s relatives in preference to her husband 
or his relatives/ 

1 Nanja Pillai ys. Sivabagyaihachi, 38 Mad. 116. 

% Bai Kesserbai ys. Humaraj Morarji^ 33 I. A. 176. 

3 See GanesJi Lai ys. Ajudhia Prasad, 3 All. L, J. 85 i 
Krishna ys. Shripali, 30 Bom, 333 : 8 Bom. L. E. 13 ; 
Kamkammal ys. AnathamUhi Animal, 37 Mad. 393. 

4 BUmacharya ys. Ramacharya, 33 Bom. 453 ; Ganpal Bama 
YS. Secrelanj of Slate for India, 45 Bom, 1106; Molt Chand ys. 
Kunwar Kaltka Nand Singh, 48 All. 663, 

5 Gurdial Singh ys. MsL JBhagwan Devi, 8 Lah. 366. 

6 Gangadhar Bogla ys. Mira ImI Bogla, 43 Gal. 944. 

7 RatiM YS. Motilal, 37 Bom. L. E, 880. 
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IlFFECT OF DlGRABATIOir 


N. 5.-— Dangliters succeeding to the non-technical sfridham 
take absolutely and severally, and not a joint interest.^ So it 
has been held that a widow inheriting to a daughter of the 
family takes absolutely.^ The rule in Bengal is defferent* 
There inherited dridhana only confers a life-estate.^ 

AT. B . — It is the qmliiy mi not the form of a marriage 
that decides the course of descent^ 

By her degradation a Hindu woman does not cease to be a 
Hindu and the rule of succession to her property is the ordinary 
rule of Hindu Law. Where a wife left her husband and became 
a prostitute and died as such, it was held that her husband 
might still be heir to her property. Prostitution does not sever 
the legal relation and the degradation of the woman in conse- 
quence does not entail a cessation of the tie of kindred between 
her and her husband’s family. ^ Prostitution degrades a woman 
and severs the connection between her and the undegraded mem- 
bers, but that does not operate to sever her from her sons or 
her chaste daughters born after her degradation. Such sons and 
daughters take equally. In the absence of heirs in the husband’s 
family a brother’s son takes.^ 

Illegitimacy or degradation cannot he treated as a ground 
of preference in the matter of succession to a degraded person’s 
estate.'^ Therefore on a competition between a legitimate son, 

1 Bai Riikhrnani vs. Keshavlalt 9 Bom, L. R. 1393. 

3 Naraijan vs. Waman, 23 Bom. L, E. 587. 

3 Jogeridra Chandra Bansrjee vs. Phani Bhushan Mookerjee^ 
43 Cal. 64. 

4 MoosaSaji vs. HajiAbdul^'7 Bom. L. E. 447, 

5 Narain Das vs. Tirlok Tiwari, 39 All. 4; see also Subba^ 
raya Pillai vs. Rimasami Pillai, 33 Mad. 171 ; Narumayya Chetli 
vs. Tiriivengadaikan ChetU, 24 M, L. J. 333 ; Minakshi vs. Muni- 
andi, 38 Mad. 1144 ; 27 M. L. J. 353 ; Tripura Charan Banerjee vs, 
Harimaii Dasd^ 38 Cal. 493. 

6 Hiralal Bmgha vs, Tripura Charan Ray, 40 Cal. 650 \ see 
also observations in Bai Kesserhai vs. Han&raj Morarji, 33 I, A. 
176 at p. 196. 

7 Narumayya Chetti vs. Tiruvengadalhan Chetty, 34 M. L, J. 
233., 



ITHDIR fHl MAYUKHA 


97 


and an illegitimate daugMer, the son took in priority over the 
daughter. The husband will have priority oyer an illegitimate 
son. ^ Among sddras the illegitimate daughter succeeds as 
heir in default of any heir. ^ 

B. According to the Mayukha • 

He divides stiMhana into technical and non-technical 
for the purposes of succession. In the technical he includes 

(A) AnvMheya, PTitidatta^ Yautaka and other stfidhana, 

(B) Bandhudatta, sxid {G) S'ulka- 

A, ( a ) To AnvMheya and Pritidatta of the husband, 
the heirs are : 

( * ) Son and unmarried daughters equally ( with 
little presents to daughter’s daughter ). 

Ornaments given to her after marriage by the hus- 
band or her kindred go under the MayUkha to sons and 
daughters equally.* 

or ( ii) Son and married daughters equally (with little 

presents to daughter’s daughter).^ 

( 6 ) Yautaka goes to unmanned daughters. 

( c ) To other technical stAdhana not specially pro- 
vided for, the heirs are the same as under the 
Mitdkshard with very slight difference ( noted 
below in italics ). 

1. Destitute unmarried daughters. 

2. Other „ „ 

3. Indigent married daughters ( with the daughters 
of a Brdhrmrf Co-wife ). 

4. Other married daughters. 

1 Jagarmath vs. Narayan, 34 Bom. 553 : 13 Bom. L. B. 545. 

3 Bwndappa vs. Bhimaxm, 45 Bom. 557 : 33 Bom. L, B, 

3 Ashabai vs. Haji Tayd), 9 Bom, 115. 

4 8iMm YB. Wasantarao, d Bom. L. B. 301; Daydtdm ys. 
Savitfi Bai, 34 Bom. 385. 
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5. ( male and female take together 

taking per by their mother, not per 

capita ). 

6. Slale issue ( sons, grandsons and great-grandsons ). 

7. (a) Husband (when the marriage was in an ap- 

proved form). 

{h) Father (when the marriage was in an un- 
approved form ). 

8. Husband’s or father’s next of kins as the case 

maybe. 

9. Ultimate heirs ( noted later on under the text of 

Brhaspaii). 

B. Ba-fidhi-Datta, in case of a marriage being in a 
unapproved form. 

1. Bandhus, and in their absence. 

2. Sons. 

G. ( see special rules below ). 

In the case of non-technical sMdhana ; 

( 1 ) Stale issue ( i. e,, sons, grandsons, great- 
grandsons in order, so that a son takes 
before the son’s son and so on.^ ) 

A step-son is not entitled to succeed. It is the 
issue of the woman who has sttidhana, that 
is contemplated.^ 

( 2 ) Daughters . — The rule as to spiritual benefit 
does not hold under the Mithila School. 
Accordingly a widowed daughter has the 
right of inheritance.^ 

1 JBai Eaman vs. Jagjivandas, 41 Bom. 618 : 19 Bom. L. E. 
629; Dowlatmm vs. Ndraindas, 60 Ind. Gas. 929 (Sind). See 
Telang, J., in Manilal vs. BcAi Eewa, 17 Bom. 758, and other 
oases discussed. 

2 Lalmig Midsing va Cfirdharidas, 60 Ind. Gas, 263. 

3 Eajrani Bebga vs, Gomcdi Debya, 7 Pat. 820, • 
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( 3 ) Daughter s issue. 

( 4 ) Same as for technical sirtdhana. 

(C) According to the Smrti-Chandrika' the course of 
succession is in many important respects similar to that 
under the Mayuhha on the subject, except that it does not 
distinguish between technical and non-technicai sirMhana. 

1. Like the Mayukha, it allows sons' and un- 
married daughters to succeed simultaneously 
to the AnvMheya, Pmidatta knd affectionate 
gifts by the husband. But widowed daughters 
do not take with sons. 

2. To the Yaidaka again like the May-hkha^ 
maiden daughters alone succeed, then the 
sons; the line of succession further is not laid 
down. 

3. In other respects its rules are the' same as 
those under the iiiifdMard. 

(D) According to Jimutavahana, the author of the 
Dayabhaga, the strtdhana property is divided, for the 
purpose of succession, into ( 1 ) maiden’s property, ( 2 ) 
Ayautaica, ( 3 ) Yautaka, and ( 4 ) Priiidatta. 

1. As to maiden’s property, see special rules under 

S'ulka. 

2. To the Ayatdaka : 

( 1 ) Sons and unmarried daughters simul- 
taneously. , 

( 2 ) Married daughters who have or are likely 
to have male issue.^ Married daughters 
are postponed to sons.2 

1 Basanta Kuimri vs. Karmkshya Kurmri, 33 Oal. 23. 

2 Delanney 'm. Bran Hari, 22 Cal. W. N. 990. 
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Undib the Dayabhaga 


The word Kany& in the DdyabMga (TV, H, 16) means an 
unmarried daughter and a son has preference over a married 
daughter to the Pritidatta Ayavtaka stridhana of the mother.^ 

( 3 ) Son’s son. 

( 4 ) Ikughter’s son. 

( 5 ) Great-grandson. 

( 6 ) Step-son. 

( 7 ) His son. 

( 8 ) His grandson. 

(9) Widowed and sonless daughter, 

[ N. B. — A younger brother of the husband has preference 
over her step-brother. ] ® 

(10) Brother- 

(11) Mother- 

(12) Father. 

(13) Husband. 

3. To the Yautaka^ 

( 1 ) Unmarried daughter, ( 2 ) betrothed daughter, 

( 3 ) married daughter, ( 4 ) widowed 
daughter, (5) son, (6) daughter’s sons, 
( 7 ) son’s son, ( 8 ) son’s grandson, 
(9-11) step-son, his son and grandson; 
Property acquired by a woman by her own wits is her sM- 
dluxm and descends to daughters in preference to sons.^ 

When the marriage When it is in an 
is in an approved form, unapproved form. 

(12) Husband. (12) Mother- 

(13) Brother. (13) Father. 

(14) Mother. (14) Brother. 

• (15) Father. (15) Husband. 

1 Prosonno Kumar BoseYB. Sarat Shoshi Q-hosh, 36 Oal. 86. 

2 B^prasanna Boy Chomdhry vs. Harendra Nath Qhose, 
37 Cal. 863. 

3 Mahendra Nath Matty vs. Oirish Chandra Matty, 19 Oal. 
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4 To the sifidham given by parents, the nn- 
married daughter alone inherits. 

In her absence the general rule as to siridhana prevails. 

A sister and sister’s sons have preference over a father’s 
brother’s son.^ 

Under the D&yahMgahm a step-sister’s son has pre- 
ference to a widow’s sMdhana over a husband’s eider bro- 
ther,^ or over the daughter’s son of the great-grandson of 
the great-great-grandfather of her husband^ 

In the absence of the heirs specified, the “ nearest 
kinsmen” who take are the nearest in blood whether 
cognate or agnate-^ 

A maurasi and mokarari lease of property granted by a 
father to the daughter after her marriage reserving merely the 
right to receive a nominal amount as rent was held to be her 
Anv&dheya strtdhana to which the mother was given preference 
over the husband.* 

N. B . — ^From this enumeration of heirs under the different 
Schools it will be found that the line of the Mit&kshard has been 
followed almost everywhere with slight variations here and there 

And generally when the strtdhana property of a woman 
devolves on her sons, who with their father, form an undivided 
Hindu family at the time of the mother’s death, the sons take it 
as co-owners ortenants-in-common without the benefit of survivor- 
ship. The sirjrffezwa property of a woman (with a single excep- 
tion) primarily descends upon her daughters, and in default 
of a daughter on the daughter’s offspring, females having pre- 
cedence over the male offspring. It is only in default of the 
daughter’s line that sons succeed to their mother’s strtdhana. In 

1 Dwarka Nath vs. Sarat Chandra Singh 39 Cal. 319. 

2 JDasharathi Kundu vs. Bipin Behari Kundu, 33 Cal. 261. 

3 Shashi Bhushan Lahiri vs. Bajendra Nath Joardar, 40 
Cal. 83. 

4 Bam Coped Bhuttacharjee vs. Narain Chandra Bando-> 
padhya, 33 Cal, 315. 
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Ulumahi Heirs 


the MUdkshrd no distinction is made between “obstructed” and 
“unobstructed” heritage in respect of the devolution of strtdham 
property. The definitions of “obstructed” and “unobstructed” 
heritage given therein refer in terms only to the property of a 
male. In the Hindu law the word “ancestor” is not used in the 
wide sense in which it is used in English law as merely equiva- 
lent to the “propositus” and as correlative of “heir”. In the 
Hindu law it is used only as signifying a direct ascendant in 
the paternal or maternal line, and more technically, as signify- 
ing the paternal grandfather and Ms ascendants in the male 
line. Where on the death of a -maternal uiicle his estate 
devolves by inheritance on his sister’s sons, who at the time are 
undivided members of a Hindu family governed bytheMitak- 
shara law, they take it as co-owners or tenants-in-common with- 
out benefit of survivorship. ^ 

Ultimate heirs^^-Failing all these heirs severally enu- 
merated, BrhaspaiilsLjs down a rule which equally applies 
to all the Schools, and which supplements the list of primary 
and secondary heirs. His rule is as follows : 

I 

^ Rif 

R fT§5l ^ qi I 

?rf§m qr riri RRig^t it XXV, 88-89 2 

. “To a male the females related as the sister of his mother, 
the wife of his maternal or of his paternal uncle, the sister of his 
father, the mother of his wife, and the wife of his elder brother 
are like his mother : and so to a female the males, related in the 
reciprocal way, as her sister’s son, her husband’s sister’s son, her 
husband’s brother’s son, her brother’s son, her daughter’s husband, 
and her husband’s younger brother, are like her sons. And these- 
last mentioned relations of a female being like her sons inherit 
hen stridhana, if she leave no male issue nor son of a daughter, 

1 Karupp'ai Nachidi' ts. Bankaramrayan Qmthj, 27 Mad. 300. 

2 See MayQkha. p. 72. 11. 17-18. Smriiichdndrilcd quotes a 

similar text in the f. 

WlfsqRI RIRSHt sq^UISIi Rftqfi | « 
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nor a daughter.”^ Thus tli© ultimate heirs would be (1) sister’s 
SOB* (3) ■husbaiid’s sister’s .son, ' ■■(3) ■ hiisbaiid’s brother’s son, 
(4) brother’s son, (5) ' daughter’s' .husband, and ' (6) husband’s 
younger brother. 

The ■ order of succession The next question that would 
arise is 'in .what ' order these persons enumerated in the text of 
Brhaspaii would take ? Chandayarkar, J., after an examination 
of the text and the context in which it has been quoted by Nila- 
kantJm, has held that the question of priority among the heirs 
enumerated here must be determined with reference to the rule of 
propinquity. According to that rule, as between the younger 
brother of the husband, of a deceased woman and the son of a 
brother of her husband, the former has a preferential right to 
inherit her technical 

Their Lordships (Lord Davey) were of opinion that the text 
of Srtejpafo* should be read distributively as regards the pro- 
perty of women married according to one of the approved forms* 
and of those married in one of the lower forms. In the one case* 
those of the heirs enumerated by Brhaspaii who are blood relations 
of the husband, viz, the husband’s sister’s son, the husband’s 
brother’s son, and the husband’s brother, will succeed; and 
in the other case the relations of the father will succeed. As 
regards the order of their succeesion “their Lordships think 
the better opinion is that the order of succession is not 
indicated. There is no apparent reason for preferring the 
husband’s sister’s son to the husband’s brother’s son, or both to the 
husband’s brother. And their Lordships agree with the learned 
editor of the Vyaunsthd Chandrikd that the solution is to be 
found by reference to pi. 38 in which the heirs are described as 
the nearest sapindas of the wife in the husband’s family, or 
the nearest to her in her father’s family as the case may be.”^ 

N, B. — ^The solution will be found in Mitdkshard on Yajh. 
II. 145. English Tr. p. 374 and 375 and 11. 840 (Oh. II XI 11). 
Moreover, the son-in-law appears to have been left undisposed of 
by this solution. 

1 Bannerjfs Slridham, pp. 387, 383 Subramanya lyyar 
J., in Venkalasubramamam Chetti vs. Thayarammah^ 21 Mad, 363. 

3 Han&raj vs. Bai Mogibai^^ Bom. L. R, 633, 631. 

3 Bai Kesserbai vs. Mimraj 33 I, A. 176. 
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Maiden’s Pbopebty 


Further “the list is not exhaustive, and neither a co-widow 
nor any other sapinda of the husband is excluded. The words 
‘and the rest’ must therefore mean, or include the other rela- 
tions of the husband or father.” (33 I. A. at p. 197.) The Madras 
High Court has held that this text has no application to 
questions relating to the right of succession to a maiden’s 
property.^ 

Special rules. 

(l) Succession to a maiden’s property ‘ — an nn" 
married woman deceased, (1) the uterine brothers shall take 
the inheritance, then (2) the mother, (3) the father, and (4) 
his nearest relatives.” ^ The result is that her property is 
kept in her own family. In fact she has no other family 
than the one to which she belongs by birth. Her sapindas 
are the sapindas of the parents, i. e. of the father as those 
are also of the mother ( marriage being ordinarily presumed 
to be in an approved form).^ 

The relative superiority of the different claimants will be 

• determined by regard to the rules of succession 

of the sapivdas e. gr., while in Bombay a father’s 
sister will have priority over his male Gotraja Sapindas ( see 
36 Bom. 339 ), she may not have such a position in Madras ( 43 
Mad. 32) where father’s paternal uncle’s son was allowed 
priority over his sister. In 38 Mad. 45 her step-mother was 
allowed priority over her mother’s sister. So in 39 Cal. 219 her 
sister and the sister’s son were given preference over the father’s 
brother’s son. 

1 Sundaram Pilled vs. Betmasamia Pillai, 43 Mad. 32 at 36. 

2 “ R'f*! wns ’gpf: 

( 'tRrtc ?. 1 i. 

3 See Janglubai vs. Jetda Appaji, 32 Bom. 409 ; Tukaram 
vs. Narayan PxirrmhandTa, 36 Bom. 339 : 14 Bom. L. R. 89 
( F. B. ); Bivarka Nath Bay ys. Bared Chandra Singh Boy, 39 
Cal. 319 ; Kamctla vs. BhagiratM, 38 Mad. 45 ; Sundaram Pillai 
vs, Bamasamia Pilled, 43 Mad, 32. 
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All presents which may have been received from the 
bridegroom are to be returned after deducting the expenses 
already incurred on both sides* 

(2) Sulka (^[5^) : This word has already been ex- 
plained above. 

rule is Dr. Buhler 

interprets this as follows : “the sister’s fee 
belongs to her uterine brothers if her mother 

be dead.” According to the Dayabhaga the 
uterine brothers would come first, and then the mother 
and the father. Balambhatta says, however, that the word 
mother in this rule refers to the woman who received the 
Svlha and not her mother, and so Dr. Slayer, translates the 
text thus : “after the death of the mother her fee passes to 
her uterine brothers*’’ Some think that it belongs to them 
even during her lifetime. The Benares School treats Stika 
as an exception to the general rule that a woman’s property 
goes to her daughters, and makes it pass at once to her 
brothers, and in default of them to the mother* This is the 
view of the Mitakshara. According to the Maynkha the 
order is uterine brother, mother, and father. 

Hffms II Manu IX. 1^2. 

“On the death of the mother, all the uterine brothers 
as well as all the uterine sisters equally divide the maternal 
wealth.” This rule refers necessarily to property other than 
Yautaka. VijMnekoara, however, recognizing only one line 
of descent to stidhana except Sidka, explains this text, not as 
meaning that brothers and sisters take together, but that the 
sisters take first, and the brothers afterwards, each class 
sharing equally inter se. NUahantha does not approve of this 

t 4 
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interpretation, and lays down that unmarried daughters and 
sons inherit simultaneously. The Smrtichandrikd, Viramitro- 
daya^ Vhdda-Chintdmani and Vamdardja all agree with the 
MaydJcha in the interpretation, and take this text literally 
as prescribing a different course of descent for the two sorts 
of sirtdhana there specified, viz . — 

(1) Grifts subsequent to marriage received either from 

the woman’s own family or the family of her 
husband, and 

(2) Gifts received from her husband. 

These are shared simultaneously and equally by the 
woman’s sons and daughters (being) unmarried. The married 
daughters and the grand-daughters only receive a trifle as a 
mark of respect, and widows are wholly excluded. But if 
there are no unmarried daughters, married daughters whose 
husbands are living are also allowed by Kdtydyana to share 
with their brothers. According to the Maydkha property 
received by a married woman from a stranger and her own 
earnings pass to her sons, etc-, first, and then to her 
daughters.^ 

Succession of daughters Comparative poverty is the 
only criterion for settling the claims of daughters-^ In 
Madras, where several daughters succeed jointly they take a 
joint estate, and upon the death of one of them, others take 
by survivorship. ^ 

In Bombay it has been held that though the courts 
ought not to go minutely into the question of comparative 
poverty, yet where the difference in wealth is marked, the 
whole property passes to the poorest daughter. ^ 

1 Manilal vs. Bai Bewa, 17 Bom. 758. 

2 Audh Kumari vs. Chandra BcU, 2 Ail. 561. 

3 SengamaMliammd vs. Vekeyudha, 3 Mad. H. 0. 312, 

4 Totam ys. Bosom, 23 Bom. 229. 



CHAPTER VIH 
Woman’s Estate Generally 

After having stated the kinds of Siridhana and the 
rules of succession regarding the same, a short statement 
regarding the Woman’s Estate generally will serve as a 
useful conclusion to this subject. 

General : the property which a female takes may be 
of two descriptions : (1) that special sort of estate over 
which she has absolute control, even during her husband’s 
lifetime ; and (2) all sorts of property of which a woman 
has become owner, whatever the extent of her right. 

Property held by a woman may also be looked at from 
tv?o points of view, viz., whether it was ( 1 ) inherited from 
a male owner, or (2) taken in any other way. 

General nature of stridhana • — lA speaking of sitidhana 
technically so called, the first kind, i. e., the one inherited 
from a male is excluded- According to the strict letter of 
Hindu law, absolute estate is the rule and restriction 
is the exception. This is the general rule in W estern 
India, and an exception to this rule is the case of a 
widow of a Gotraja Sapinda inheriting in the family of 
her husband. The decisions show a drift somewhat opposed 
to this ; but see the case of Gandhi Magardal vs. Bai Jadab.^ 

\ Females taking or holding property may be grouped in 
two classes : 

(1) Those who enter the family by marriage, e- g., a 
widow, a mother, grandmother, etc., and 

1 24 Bom. 192 ( F. B. ) at pages 214 and 217. 
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Widow’s Estate 


(2) Those who are bom in the family, but leave it 
by marriage, e. g-, a daughter, sister, etc., u e-, gotrajas by 
birth but bhinnagoiras by marriage. 

The first class may be designated as “the daughters-in- 
law” ( ) of the family, while the second class, “the 
daughters” of the family ( f ). 

Females falling under the^rs^ of the above classes 
always take a limited estate when they take as such heirs^ ; 
while those falling under the second group take an abso- 
lute estate in the Bombay Presidency. In other parts of 
India they take a limited estate ; ^ similarly as to Jains.^ 

(1) Widow’s estate Not an estate for life ( as that 
expression is used in English law ) but 
NatMe of the estate inheritance to herself 

and to the heirs of her husband.^ Hindu 
law knows nothing of estates for life, or in tail, or in fee. 
It measures estates not by duration, but by use. Its dis- 
tinctive feature is that at her death it reverts to the heirs 
of the last male holder. She never becomes a fresh stock 
of descent.* She cannot make a will of property inherited 
from her husband.® Several widows succeeding take jointly 
with the incident of survivorship. They may, for the 

1 Bhondi vs. Radhabai, 36 Bom. 546 ; 14 Bom. L. R. 569 : 

2 Karim-ud~din vs. Govind Krishm Narain, 36 I. A. 138 : 

3 Bhikhabai vs. ManOd, 54 Bom. 780 : 32 Bom. L. R. 1217. 

4 776. 

b Collector of MasuKpatam ys. Cavcdy VencaM, 8 M. I. A. 
500 ; Keri Kolitani vs. Moniram, 13 Beng. L. R. 1 ; LallubJm vs. 
Mankuvarbcd, 2 Bom. 388. See also Jamki Ammal vs. Narayan- 
swami Aiyer, 18 Bom. L. R. 856 { P. 0. ) , 

6 Jagdeo Singh vs. Mussammat Baja Kimr, 6 Pat. 788 ; 
Sarat Chandra MUra vs. Chanmla Dost, 55 Oal. 918. 
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sakeof convenience, partition the estate and enjoy it in 
shares.^ 

An estate taken by a widow o£ the family by inherit- 
ance as an heir from a male is a limited estate.^ 

But an estate which devolves on her as an heir to a 
daughter of the family, e. y., grand-daughter or a daughter 
of the husband’s brother who takes an absolute estate in 
Bombay, will be an absolute estate.3 

Presumption : — It was held by the Privy Council in 
the case of a grant to a widow, that there is no presump- 
tion that it is by way of maintenance or as stridhana, and 
that in the absence of any evidence as to the terms of the 
grant, the widow must establish an absolute title.^ And 
later their Lordships construed a grant in a will to the 
widow and daughter-in-law as conferring an “ absolute 
ownership.® And this decision was followed in Madras 
where it was held that in the absence of an express limita- 
tion or words to that effect — ^a grant to a Hindu female 
conveys an absolute estate, and that there was no presump- 

1 Durga Dat vs. 33 All. 443: 8 All. L. J. 320, 

See also Chengappa vs. Buradagunta, 43 Mad. 855. 

2 Lakshmibcd vs. Qanpat Mordba 5 Bom. H. 0. O. 0. J, 128. 

3 Gandhi Magardal vs. Bed Jadab, %i Bom. 192 (P. B. ); 
Narmjan vs. Waman, 46 Bom. 17 : 23 Bom. L. B. 587. 

4 Braja Kisora vs. Sri Kundana Devi 26 I. A. 66. 

5 Surajmani vs. BaU Nath, 30 All. 84, 88 : 35 I. A. 17 ; See 
also Fateh Chand vs. Rup Chand, 43 I. A. 183 ; Bhaidas vs. Bai 
Oulab, 49 I. A. 1 ; Sasiman vs. SMb Narayan 49 I. A. 25 ; Lalit 
Mohun ys. Chukkun Lal,til. A.TQ. 


lltf Descent of Absolute Estate 

tibn o£ law to the contrary at least in that Presidency 
Property passed to a wife by a gift for a consideration 
( Hiba-bil-iwaz ) was held to be her absolute property^. 

So a grant by Government enfranchising certain 
Karnam service inam lands in favour of the widow and 
daughter of the karnam, and giving them absolute estate 
therein was held to make the ^antees absolute owners.^ 

(2) A daughter takes an absolute estate under the 
Mayukha and MMIcshardia the Bombay Presidency^. 

In other provinces she takes only a life estate®. 

Sister also is a dcmghter of the family. Except in 
Bombay and a single instance in Madras, her claim is not 
recognized in India. In Bombay she takes an absolute 
estate®. In Dharwar she is preferred to a brother’s widow. 

Descent of property taken absolutely by a female heir : — 
According to the earlier decisions her heirs are the heirs of 
such property.’ But West J., held that “according to the 

1 Barmcluindra Rao vs. Bamachandra Bao, 42 Mad. 283 
( See pages 286-290 ) ; Narasingh Bao vs. Mahcdakshmibai, 55 
I. A 180 : 50 All. 375 ; HUendra Singh vs. Maharaja of Dar- 
bangha, 55 I. A, 197 ; Jantri vs. Oendan Singh, 49 All. 779. 

2 HUendra Singh vs. Maharaja of Darbhanga, 55 I. A. 197. 

3 Venlcata vs. Veerabhadrayya, 44 Mad. 643 : 48 I. A. 244 ; 
Balarmndi vs. Velayudam BUM, 52 Mad. 6. 

4 Pranjivmdas vs. Deokmerhcd, 1 Bom. H. C. 130; Bha- 
girthibai, vs. Kahnujirav, 11 Bom. 285 (F. B.) ; Jankibai vs. Sundra, 
14 Bom. 612 ; Yithappa vs. Savitri, 34 Bom. 510 : 12 Bom. 
L. R. 487 ; Daulafram vs. Q-odndrao, 1. N. R. L. 13. 

5 Karimuddin vs. Gdbind Kishna, 36 I. A. 138 : 31 
All. 497. 

6 Vimyak vs. Lakshmibai, 1 Bom. H. 0. 117 ; Tidjaram 
vs. McUhuradas, 5 Bom. 662 ; BmMm vs. Anacharya, 15 Bom. 
206. 

7 Navalrarn vs- NandUshoi'e, 1 Bom. H. 0. 209 ; Bhaskar 
va, Mahadev, 6 Bom. H. C. (o. o. j.) 1. 
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MoyHkha inherited property, though it is sMdhana, not 
being one o£ those kinds of stridhana for which express 
texts prescribed exceptional modes of descent, goes on the 
w'oman’s death to her sons and the rest, as if she were a 
male; and this notwithstanding her having a daughter.”^ 
The same interpretation was adopted later on.^ This was 
because of the wording of the Mayukha which says “sons 
and the rest.” Telang, J. examined all these cases, and has 
explained the text thus : — “ The heirs to strkJJiana proper 
and stndhami improper are identical save that as between 
the male and the female offspring, the latter have a prer 
ferential right as regards sirMhana proper, while the former 
have a similar right as to strMham improper.®” This 
interpretation of the passage may now be accepted as 
final.^ 

The doctrine of representation does not apply in the 
case of sttidhxxna as that doctrine is based 
Rufe ofrepresenta- religious efficacy- So the Bombay 

High Court has held that even in the case 
of Hon-technical slridhana the same rule obtains under the 
May&kha. A son therefore has preference over the son of 
another predeceased son.® 

Extent of a woman’s estate (Widow’s) ; Its nature 
must be described by restrictions placed upon it, and not 

1 Vijiarangmn vs. LaJcshuman, 8 Bom. H. 0. (o, o. j.) 344. 

3 Bai Narmada vs. Bkagwantrai, 13 Bom. 505. 

3 Marti Lai vs, Bai Bern, 17 Bom. 758. 

4 See also Shea Shankar vs. Debt Sakai, 30 I.A. 303 : 35 All. 
468 and cases on page 473 also p. 476, and Sheo Pertab vs. 
Allahabad Bank, 30 I. A. 209. 

5 Bai JRaman vs. Jagjivandas, 41 Bom. 618 : 19 Bom. L. R. 
629. 
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by the terms o£ duration* It is not a life estate (as such), nor 
an estate held in trust for reversioners. She is not bound to 
save nor to invest, and if she invest, she is not bound to 
prefer one form to another. She is forbidden to commit waste, 
or endanger the property ; but short of that, she may spend 
the income and manage the principal as she thinks proper. 
If she makes savings, she can give them away as she likes 
during her life, and is not bound to leave behind her more 
than what she received. Within the limits imposed upon 
her, she has the most absolute power of enjoyment. She is 
not a tenant for life, but is owner of her husband’s property 
subject to certain restrictions on alienation and subject to 
its devolving upon her husband’s heir upon her death She 
is not liable to account to any one ; but is at liberty to do 
what she pleases with the property during her life-time pro- 
vided only that she does not injure the reversion.^ She 
represents the estate during her lifetime, and her powers of 
alienation are no less than those of the manager.^ 

Alienation by a widow : — A widow may alienate subject 
to certain conditions. Her alienation is not, therefore, 
absolutely void, but it is prima facie voidable at the election 
of the reversionary heir. He may think fit to affirm it, or 
he may at his pleasure treat it as a nullity without the 
intervention of any court. There is, in fact, nothing for the 
court either to set aside or cancel as a condition precedent 

1 Bijoy Oopal vs. Krishna, 9 Bom. L, R. 603, 34 Oal. 339 : 
34 lA 87 : at pp. 604 — See also JamU Ammal vs. Narayanasami, 
43 lA. 307. 

3 Benka ys. Bhola Nath, 37 All. 177. 

3 Baoji Bupa vs. Kunjakd Hirdal, 57 1. A. 177 : 33 Bom. 
L. R. 808 : 55 Bom. 455. 
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to the right o£ action of the reversionary heir.^ Where she 
is empowered to alienate she can pass a perfectly good title 
by alienation.^ 

The alienee, however, will not be entitled to claim any 
amount for the improvement made by him where the addi- 
tion was not in the nature of an ordinary repair.^ 

Co-widows succeeding as heirs to their husband take 
a Joint estate, which is indivisible. If for the sake of 
convenience they agree to divide the property and live each 
in separate management, that is not to be regarded as a 
partition.* 

A question arises when one of the widows so in mana- 
gement of her share alienates it or part of it for a legally 
necessary purpose, whether such an alienation without the 
consent of the other widow is good and binding. 

The Madras High C!om*t has answered the question in 
the negative.® 

The Allahabad High Court has taken a different view 
and held that for a legally necessary purpose the widow 
was competent to alienate even without the consent of the 
other co-widow-* 

Reversioners and their position • — A reversioner is a per- 
son who would be entitled to inherit an estate upon, the 

1 Bijaij Gopal vs. Krishna, 34 Cal. 329-333 : 84 I. A. 87 ; 
^taram vs. Khandu, 22 Bom. L. R. 1155 ; 45 Bom. 105. 

2 See Thahir Vasenji Morarji vs. ML Chanda BM, 17 Bom. 
L. R. 556 (P. 0.). See also Laxrmn Madhavrao vs. Bkagvan 
^ngh Narsingbhau, 23 Bom. L. R. 55. 

3 Sidramappa vs. Skidappa, 1 Bom. L. R. 461. 

4 Appcdastiri vs. Kannamma Nayuralu, 49 Mad. L. J. 479 
90 I. C. 881. 

5 JMd. 

6 Jai Narain vs. Munna Led, 50 All. 489, 
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death of an heir who has only a life-interest in it. It is 
only such reversioners as are living at the death of the life- 
holder that are entitled to claim- His is therefore a contin- 
gent estate— a mere sfes succesdonis — and cannot be the 
subject of a transfer.^ He has no right to surrender the 
reversion in favour of the life-tenant-^ He cannot sue for a 
declaration as such as to his title as a reversioner though he 
may ask for an injunction in case of waste.^ There is noth- 
ing, however, to prevent such a declaration incidentally 
when the conflict lies between two reversioners one of whom 
pleads an acceleration.'^ 

When a person claims as the next reversioner, he has 
not merely to prove his descent from the same common 
ancestor as that of the last male holder, but also to adduce 
evidence that there was no nearer heir in existence with a 
better claim.® 

A reversioner does not claim through the widow 
or another reversioner and therefore possession which is 
adverse against the widow, or other reversioner does not 
necessarily become so against the reversioner.® 

1 Shogaraju VenMmrm Jogiraja yb. AddeppaJli Seshayya'- 
35 Mad. 560 ; Amrit Narayan Singh vs. Oaya Smgh, 45. 1.A. 35. 

% Gangabai Joshi vs. Hari Gamsh Joshi, 45 Bom. 1167. 

3 Janaki Animal vs. Narayamsami Aiyar, 39 Mad. 634 : 
43 I. A 307 ; Navaneetha Krishna vs. Eamaswami, 40 Mad. 871. 
See also Thakurain Jaipal Kuntvar vs. Bliaiya Indur Bahadur 
Singh, 31 I. A. 67 : 36 All. 338. 

4 Saudagar Singh vs. Pardip Singh, 45 I. A. 21. 

5 Surian Singh vs. Sardar Singh, 33 All. 73. (P. 0.) 

6 Bansi Dhar vs. Lachmi Narain, 8 All. L. J. 849 ; Siinath 
Kur vs. Prosunno Kumar Ghose, 9 Cal. 934 ; Bam Kali vs. 
Kedar Nath, 14 All. 156 ; Amrit Dhar vs. Bindesaii Prasad, 33 
All. 448 ; Jhamman Kurwm Ys. TUoU, 35 Ail. 435. 


OONSINT BY REVEBSIONEKS 


115 


Cohsent by reversioneifs: — The restrictions on alienation, 
however j do not apply where the alienation is with the con- 
sent of reversioners. And the consent of the reversioner on 
the ground of legal necessity raises a presumption as to its 
existence, although the reversioner gets a benefit under it.^ 

The reversioner cannot impugn the validity of the 
sale, as he is regarded as estopped by his election^ and it did 
not matter to which sex the reversioner belonged^. Such 
consent naay precede the transaction, or may be subse- 
quently given in one lot or by several instal- 
ments. It may also consist of passing a bond or a mere 
verbal promise, or a promissory note.^ And the same prin- 
ciple applies to a gift-^ 

Even if the next presumptive reversioner gives his 
consent for no consideration for an alienation without neces- 
sity the transaction is binding on him when he actually 
succeeds to the estate, and his consent works as an estoppel 
against him. Their Lordships of the Privy Council held® 
that “a Hindu widow in possession of her husband’s estate 
as his heir has power, apart from legal necessity, to alienate 
the estate with the consent of the reversionary heirs when 
the succession opens out on his death ; and that this 

1 Akhawa vs. Sayyadkhan, 51 Bom. 475 (P. B.) : 39 Bom. 
L. R. 386 ; Basappa vs. Fakirappa, 46 Bom. 392 : 33 Bom. 
L. R. 1040. 

2 8e& Basappa vs. FaMrappa, 46 Bom. 392 ; see also 51 
Bom. 475 at p. 486. 

3 See Bajrangi SinghYS. Manokamika Bakht Singh, 35 LA. 1 : 
30 All. 1 ; Bhup Singh vs. Jhamman Singh, 44 All. 95. 

4 BassappaYB. Fakirappa 46 Bom. 293 : 23 Bom. L. R. 1040, 

5 BamakoUayya vs. Virc^aghamyya, 53 Mad. 556. 

6 Bajrangi Singh vs. Mmokamika Bakhsh Singh, 35 I. A. 1. 
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principle has been admitted by all the High Courts in India.’’^ 
And these cases were followed in Bombay.^ where the 
general proposition was modified by limiting the ap- 
plication of this principle to transfers for consideration. 
It was held that it cannot be extended to a voluntary 
transfer by way of gift, where there is no room for 
the theory of legal necessity.* And the gift can be 
attacked by remote reversioners when the nearer ones 
consent.^ So an alienation by way of a compromise with 
persons who had no hona jvde claim to the property at the 
time is not binding on the reversioner.® 

But a mere spes successiotvis cannot be transferred, as 
such a transfer would be invalid under S. 6 of the Transfer 
of Property Act.® 

N. B . — It would not be extended to cases where the 
widow has made only a partial relinquishment of the 
estate. 

Nature of Consent Ordinarily the consent of the 
whole body of reversioners should be obtained, although 
there may be cases in which special circumstances may 
render the sti’ict enforcement of this rule impossible, 

1 Pulin Cliandra Mandal vs. Bolai Mandal, 35 Cal. 939. 

3 Pilu vs. Babaji, 34 Bom. 165. 

3 See also Bamplud Bed vs. Tula Kmri, 6 All. 116; Abdulla 
vs. Ram Lai, 34 All. 139 : Bai Parvati vs. Bayctbhai 33 Bom. 
L. E. 704 : 44 Bom. 488. 

4 Bakhiawar vs. Bhagwana, 33 All. 176 ; Bangaswami Gown- , 
den vs. Naclmppa, 46 I. A. 73 ; see also Tukaram vs. Yesu, 33 
Bom. L. E. 1463 : 55 Bom. 46 ; Narayamswam Ayyar vs. Rama 
Ayyar, 57 I. A. 305 : 53 Mad. 693. 

5 Anup Narayan vs. Mahddr Prasad, 3 Pat. L. J, 83. 

6 Bai Parvati vs. Dayabliai, 44 Bom. 488. 
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The kindred in snch a case ransfe generally be understood 
to be all those who are likely to be interested in disputing 
the transaction. At all events there ought to be such a 
concurrence of ' the members of the family as suffices to 
raise a presumption that the transaction was a fair one and 
justified by Hindu Law.^ 

There must be such a consent as to satisfy the court 
that the kinsmen most interested in opposing did not 
oppose. If this is proved, nothing more need be proved. 
The consent of the joint body of reversioners validates 
the alienation as being evidence of the propriety of the 
transaction.^ In certain cases such consent has a double 
aspect not merely as raising a presumption as to the pro- 
priety, but also as raisii^ an estoppel against persona 
consenting.® 

A distinction is to be drawn between the power of a Hindu 
widow to surrender or relinquish the estate and her power to 
relinquish it for necessity. 

The decided cases show that (1) she can surrender her whole 
interest in the whole estate in favour of the nearest reversioners 
at the time, hut the sm'render must be not a device to 

divide the estate with the reversioner. In that case the question 
of nece^ity does not arise. 

(%) When an alienation of the whole or part of the estate 
is to be supported on the ground of necessity, then if necessity 

1 Baja Lukhee Dahe vs. Q-ohool Ohundar, 13 M. L A 309. 

2 Jbhesang vs. Raisang, 14 Bom. L. E. 603 ; see also Moti 
vs. Laldas, 41 Bom. 93. 

3 Bamkrishna vs. Tripwrdbai, 13 Bom. L. E. 940. See also 
Bcmgasami Qownden vs. NacMappa Goundm, 46 L A. 73 ; Basappa 
vs. FaUrappa, 46 Bom. 392 ; Akkatm vs. Sayyadkhan, 51 Bom. 
475. (F. B.) 
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is to be proved aliunde and tbe alienee does not prove inquiry on 
his part and honest belief in the necessity, the consent of such 
reversioners as might fairly be expected to dispute the transac- 
tion will be held to afford a presumptive proof that the trans- 
action was a proper one.^ 

N. B . — It is immaterial whether the concurrence of the 
reversioners is given at the time of the alienation or whether 
it is given subsequently. 2 

N. B. — Consent in cases where a sMus is conferred should 
be carefully distinguished from consent in regard to the transfer 
of property. For while the first musk be before the event, the 
latter may be even after it. 

Acceleration of the estate : — She can, however, during 
her life-time, convey the whole estate absolutely to the 
next reversioner and thereby accelerate the reversionary 

„ , succession.^ It has been held that “accord- 

Surrender . _ 

mg to Hmdu Law, a widow can accelerate 
the estate of the heir, by conveying absolutely, and destroy- 
ing her life-estate.” But in order that the alienation 
should bind the remote reversioners, she must convey to 
him her estate absolutely.^ 

Effect of surrender is not to give the reversioner an im- 
mediate right to challenge alienations previously made by 
her ; but the right to do so remains in abeyance until her 
death.* 

The whole doctrine of surrender is a creation of judicial 
decisions. It was unknown to Hindu Law. 

1 Rangasami Gounden vs. Nachiappa, 46 I. A. 73. 

3 Bajrangi Singh vs. Manokarnika Baksh Singh, 35 I. A. 1. 

3 Behari Lai vs. Madho Lai, 19 I. A. 30. Nobokishore vs. 
Hari Nath, 10 Cal. 1103 (F. B.). 

4 Marudamuthu Nadan vs. Shrinimsa Pillai, 31 Mad. 138. 

Hunsraj vs. Bai Moghibai, 7 Bom. L. R. 623. 

5 Lachmi Chand vs. Ljochho, 49 All. 334. 
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Its natuife ; — A surrender by a -widow is not a transfer 
of any kind. It is merely an abandonment of an interest 
( ) which the next reversioner takes in his own right, 

and not as a conveyance from the widow. Such an abandon- 
ment, therefore, can be effected without a written instru- 
ment, although if one is executed it would require to be 
registered.^ Such surrender may be effected in one transac- 
tion or may be brought about by several stages. It is not 
necessai’y that it should take effect by one act.^ The essence 
of the transaction is a Iona fide completed abandonment of 
all interest in the entirety of the property by the widow. 

And the entire estate must be conveyed 5 alienation 
of a portion only would be invalid even though made with 
the consent of the next reversioners, unless such a 
consent was given Iona jvk and for good consideration in 
which case it will bind only such as claim through the rever- 
sioner consenting.^ Where there was a hanafide surrender 
of the whole estate and not a device to divide it with the 
next reversioner, the giving of a small portion to the widow 
for maintenance was held to be unobjectionable.^ And 
where there has been a complete surrender and self-efface- 
ment by the widow, she is precluded from asserting any 
claim against the estate, and such estate absolutely vests in 
the reversioner.® 

1 Satyalahshmi vs. Jagannath, 34 Mad. L. J. 329. 

3 Mam vs. Hanso, 48 All. 485. 

3 Muthuveeru Mudliar vs. Vytlalinga, 32 Mad. 306 ; Moti 
Eaiji Ys. Laldas Jebhai, 41 Bom. 93 ; Sham Baihi Eai vs. JaichJm 
Kunwar, 39 All. 530; Sundarasiva Bao vs. Viyyamma, 48 Mad. 933. 

4 Surreshwar Misser vs. Maheshrani Misrain, 47 I. A. 233. 

5 BhagvM Koer vs. DhanuMidhari Prasad Singh, 46 1. A, 359. 
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This doctrine o£ relinquishment and acceleration can- 
not apply to partial transfers which can be supported only 
by legal necessity or consent o£ reversioners.^ Surrendering 
the whole means keeping nothing for herself.^ It cannot 
affect previous alienations.^ So where she made a gift of some 
portions and surrendered the rest it was held to be a good 
surrender.* 

It was, however, held in Bombay where the widow 
alienated a portion of the property, and then made a surren- 
der of the remaining portion to the presumptive reversioner 
that, having by her prior alienation put it beyond her 
power to surrender the entire estate, the subsequent surren- 
der was inoperative as such.® 

The surrender must be to the next reversioner and not 
to a co-heir. So where one of the co- widows surrendered 
her interest to her co-widow and the latter predeceased her, 
it was held that there was no acceleration and that the 
reversioners could not succeed immediately.® In Rup Ram 
vs. Rewaii ^ a widow had made a gift to her daughter who 
predeceased her. But the court held that no action by the 
dcmee’s heir to recover possession would lie during the 
donor’s life-time. A surrender is not a conveyance, but 
only an extinguishment of her rights. The reversioner gets 
the estate in his own right, Therefore no writing or regis- 

1 DeU Promd Ghowdhury vs. Qolap Bltagat. 40 Oal. 721. 

2 ArdJiamri Gounden vs. Bamamm, 25 Mad. L. J. 8. 

3 Subbamma vs. Svbramcmayam, 39 Mad. 1035. 

4 Satyalakshmi Narayana vs. Jaganmdhan, 34 Mad. L. J. 229. 

5 SaJcharam vs. Tkama, 51 Bom. 1019. 

6 Chengappa ve. Buradaguwta, 43 Mad. 855. 

■ , 7 32 AIL 582 : 6 L C. 541.. . ' 
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tratlon is necessary. If, however, an instrument is made, 
it must be registered.^ 

Reservation for mamteoance : 

In a recent case in Bombay, it was held that where a 
provision for the maintenance of the widow for her life was 
attached as a condition to the gift, that did not constitute a 
valid acceleration, for any consideration was sufficient to 
change an acceleration into an alienation.^ An exactly oppo- 
site view was taken in Madras and Patna.^ To the same 
effect have been the decisions of the Privy Council.^ Very 
recently the Privy Council invalidated a conveyance to the 
next reversioners on the ground that it did not convey the 
entire estate-® The Madras High Court has held that provided 
the widow parts with her entire estate, a surrender by her 
is not invalid on the ground that it is for consideration.® 

Where the alienation is not supported by necessity or con- 
sent as also where the acceleration is not valid in law, and a 
widow adopts subsequently, the adopted son is not bound by 
them.’ 

1 34 Mad. L. J. m. ( UU Supra ). 

3 Adiwppa vs. Toniappa, 44 Bom. 355. 

3 Angamuthu Ohetti vs. Yaratharajulu Chettit 43 Mad. 854 
( F. B. ) ; Ml Diltor Koer vs. Harhlm Singh, % Pat. L. J. 578. 

4 Bhaguxit Koer vs. BhanuJcadhariprasad Singh. 46 1. A. 259 ; 
Surreshwar vs. Maheshrani, 47 I. A. 233. 

5 Mandngh vs. Nowlakhbcdi, 53 L A. 11 ; Narayanmam 
Ayyar vs. Bama Ayyar, 57 I. A, 305 : 33 Bom. L. R. 1564 ; 
Govind Prasad vs. Shivlinga, 32 Bom. L. R. 1483. 

6 Karchi Orahmamihidu vs. Mahalakshmi, 34 Mad. L. J. 533. 

7 Yaidyanath Sastri vs. Sauthri Amnnl, 41 Mad. 75 (F. B.) ; 
Doddbamppa vs. Basawanpppa, 30 Bom. L. R. 783. 
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Savings and Accumulations from the income'~~The law 

as to the position of a widow as regards the savings and 
accumulations from her husband’s income has been gradu- 
ally undergoing a change. 

Accretions- — Property purchased out of savings of the 
impartible estate is not regarded as an accretion to the 
corpus, in the absence of evidence to that effect.^ 

Their Lordships held that a Hindu woman has no greater 
power of alienation over the profits than she has 
over the co?pMS of her husband’s estate, and that 
“whatever she purchases out of those profits is 
an increment to that estate.’’^ 

The case of Isri JDutt vs. HamhuUi and other cases were 
referred to and distinguished in Madras, where it was held that 
“ Savings, or property purchased out of savings by a widow 
out of the money awarded to her by a decree as maintenance are 
her strtdham, and pass to the heirs to such property. The court 
remarked; — 

There is no necessary connection between the limited nature 
of the estate which a widow takes in her husband’s property, and 
the interest accruing to her in the income derived by her as such 
limited owner. That which becomes vested in her own right and 
which she can dispose of at pleasure is her own property, not 
limited but absolute, exclusive and separate, in every sense of 
the term, and devolves as such. As in the present state of the 
law the income is completely dissociated from the corpus, there 
is no presumption that savings or purchases with savings effect- 
ed by a widow are increments to the corpus of the husband’s 
estate and pass together with it.^ Savings from property allot- 
ted for maintenance and property purchased with these is her 

1 Sant Jagadawba vs. Narcdn Singh, 50 1 A. 1 : 2 Pat. 319. 

3 Bhaghutti JDaee vs. Chowdry Bholamth. 

3 Subrammdan vs. Arunachelam 28 Mad. 1 ; Baihmth 
A7ai/t vs. Juj Ssfem, 51 All. 341. 
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Strtdham,^ ■ Similarly in regard to property purchased with 
savings from husband’s property ,2 it was held that she may so 
deal with the income of her husband’s estate as to make it an ac- 
cretion to the estate. In each case it is a question of fact. 

Accordingly, these restrictions would not apply to 
property which has passed to a female, not as heir, but by 
deed or other arrangement, which gives her power of 
appropriation of the profits. In such a case the accumu- 
lations are her absolute property, and pass to her represen* 
tatives, and not to the heirs of the last male holder.® 

But the mere fact that a Hindu female takes under a 
deed or will or arrangement that to which she is really 
entitled as heiress, does not necessarily enlarge her powers, 
the question being what esiaie did she take ? not, how she 
did it?" 

Profits not h.ev' stAdhana and not being disposed of 
would follow, the estate, and an agent appointed by the 
widow is bound to account to the reversioner for these after 
her death.* 

But property acquired by Adverse Possession by the 
widow becomes her sMdhana and as such descends to her 
heirs.® 

1 Veeraragham Beddi vs. Kota Reddi, 31 Mad. L. J. 465. 

2 Wahid Ali Khan vs. Tori Ram, 35 All. 551 ; Baja of 
Bamnad vs. V. Sundara Pandiyammi Temr, 46 I. A. 64, 

3 Bhagbutti vs. Chowdry Bhoianath, 2 1. A. 256 ; G-anpalrao 
vs. Vama’nrao, 10 Bom. L. E. 210; Sambasiva Ayyar vs. 
Fewtoesrara, 31 Mad. 179. 

4 Morali Mohomad ys. Shevk Ram, 2 I. A. 7 ; Laxmibai vs. 
iJiroSm, 11 Bom. 69. 

5 Bridhar Ohattopadhya vs. Kalipada Chuckerdndty, 16 Oal. 
W. N. 106 ; see also Sham Sundar Led vs. Achhan Kamvar, 25 
1A.183. 

6 Bivett-Carnac vs. Jivibai, 10 Bom. 478. 
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Purposes for which she may assign, or alienate : 

“ The widow has a larger power of disposition for religious 
and charitable purposes which are supposed to conduce to the 
spiritual welfare of her husband than what she possesses for 
purely worldly purposes. An exhaustive enumeration of these 
purposes is not possible. This being a question purely of Hindu 
law, great care must be taken in coming to a decision upon that 
subject in order to prevent English Judges being warped by im- 
pressions made upon their minds in consequence of their habi- 
tual application of English law and nature of English decisions 
to which they are accustomed and to consider in what way a 
Hindu Court of Justice would have decided the point. The true 
rule appears to be that there is a distinction between legal neces- 
sity for worldly purposes on the one hand and the proportion of 
the spiritual welfare of the deceased husband on the other, and 
that within proper limits the widow may alienate her husband’s 
property for the performance of religious acts which are sup- 
posed to conduce to his spiritual benefit.” ^ The alienation need 
not necessarily be for a spirUtiai necess^y. It is sufficient if it 
has reference to the spirWud needs of the husband or the indi- 
vidual whose property she holds.^ 

Nor is any proof necessary for the validity of the 
gift that the donee was expected to confer benefit upon the 
deceased’s soul. ^ e. g.s. gift to the priest on return from 
pilgrimage, or a permanent dedication of a small portion 
for the observance of the hhog offerings at Jagannfithpuri 
and fot the maintenance of the Pandas was held to be an 
alienation for a valid purpose.* 

1 Khvb Lai Singh vs. Ajodhya Misser, 43 Cal. 574, 

2 Vuppulari Tatayya vs. G-arimilla Bamakrishnamma, 34 

Mad. 288. [ Facts : gift of a small portion of property on a 

Sraddha ceremony upheld ]. See also Oanpat Dhalm Patel vs. 
Tulsiram, 13 Bom. L, E. 860. 

3 Qddnd Upadhye vs. LaKhram, 43 All. 515. 

4 Sardar Singh vs. Kunj BihariM, 49 I. A. 383 : 44 All. 503; 
Ashvtosh Sikdar vs. CUdarm MamM, 57 Cal. 904. 
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A widow may mortgage or sell the estate for (A) reli- 
gious purposes, ( B ) charities, ( C ) maintenance and 
(D) necessity, and a debt contracted by her as representative 
of the estate for the purposes of the estate would be binding 
on the reversioners, though no formal charge is created.^ 
But in the absence of a necessity or a Justifying purpose the 
transaction will not bind the estate. ^ 

[ Deeres for a debt of the husband held to prevail against 
unjustifiable alienation of the widow made several years before ] .^ 

Of these in order i 

A: Religious Purposes ; these include 

(1) The performance of funeral obsequies and cere- 
monies incidental thereto.* 

(2) Pilgrimages® etc. according to the position of the 
widow in society ; the expenses must be limited by due 

1 Bagella Jogayya vs. Nimushalaxn, 33 Mad. 492. 

2 See Dharamchand Lai vs. Bhawani, 29 I. A. 183 ; 8, 
Chidambramma vs. S. Htisainamrm, 39 Mad. 565. 

3 See also Nandi Singh vs. Sitaram, 16 1. A 44 : 16 Cal. 677. 

4 See Laid Kunwar vs. Ainbika Parted), 25 All. 266. 

5 The following observations of Mr. Mandiik may be noted 

with advantage in this connection : “ I must here take occasion 
to correct a wrong notion which has lately been adopted by some 
authorities that a pilgrimage to Benares is an unnecessary ex- 
penditure according to Hindu Law. Looking to the cases that 
are now available on the subject, it appears to me that there are 
no authorities cited therein which any educated Hindu versed in 
the subject would hold to be worth considering, A.visit to Bena- 
res by itself is an essential duty of every orthodox Hindu.” 
Note algo the following Vol. II, pp. 616-672 ; 

Vol. I, pp. 373, 377-384 ; 5 

j the of and many other works. 
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regard to the entire bulk of the property. An extravagant 
gift will not be upheld.i 

She cannot alienate by way of gift even an insignificant 
portion of her husband’s property for the benefit of her own 
soul.2 So was held where a widow dedicated one of her 
husband’s houses as a SIuzmiasMla, which was held as 
creating a spiritual benefit for her own soul and not for 
the husband.® 

(3) Expenses for the ceremonies of other members, 
which the husband was bound to perform, e. g., funeral of 
the mother, etc.* 

But she lias no power of alienation for the purpose of 
the maintenance, education, upamyana and marriage of her 
daughter’s sbn when his fe,ther has sufficient property to do 
so himself and when he was living with his father along 
with his other brothers.® 

(4) Performance of such Vratas or vows as are usually 
observed by widows.® 

(5) Husband’s debts are binding upon the widow, un- 
less they were contracted for immoral purposes or unless 
they were expressly repudiated by him during his 
lifetime.'^ , 

1 Pamchavd vs. Mamharlal, 20 Bom. L. R. 1 : 42 Bom. 
136 ; Q-anpat vs. Ttdsiram, 13 Bom. L. B. 860 : 36 Bom. 88. 

2 Pandit Umadat vs. Mt Bhagwan Dei, 5 Ind. Cas. 283 ; 
Har Mitra vs. Baghubar Prasad, 3 Luck. 645. 

3 Sham Dei vs. Birbadra Prasad, 43 All. 463. 

4 Shri Mohan Jka vs. Brij Behary Misser, 36 Cal. 753 ; 

5 Lakharaju vs. Yellamraju Rao, 58 Mad. L, J, 127. 

6 8rd)rarmnia lye^' •’TS. Mtdharn.mdl, tlM-aLli. 3. 

7 Bhagioai vs. NivraiU, 39 Bom, 113 : 16 Bom. L, R. 738. 
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And the obligation is not affected by the Statute o£ Limi- 
tation or any other bar at law.^ It is immaterial whether 
the debts became time-barred daring the husband’s lifetime 
or after his death. Her duty to pay her husband’s debts is 
based on her pious obligation to discharge aU liabilities. 
And the same principle was applied to a widowed daughter- 
in-law in possession of the estate of her father-in-law.^ 

B. Charities : include (1) a portion to a daughter ; 
(2) building temples for religious worship; (3) digging tanks 
and the like ; (4) gifts to Brlhmanas and idols, if to a small 
extent would be good and valid against reversioners. But 
such gifts would be invalid if they covered the whole or 
nearly the whole property.* e. g. where out of a two annas 
share a six pies share was gifted away.® Feasts to Br^hmanas 
after returning from a pilgrimage also are good.® 

A widow governed by the MU&kshard law can make a valid 
gift of a reasonable portion of the immovable property of her 
husband to her daughter on the occasion of her Gama or Lwira- 
garm ceremony which is performed when the young wife, upon 
attaining puberty, leaves her parental home to take up her re- 
sidence in the house of her husband.’ 

C. Maintenance of those whom the last male owner 
was bound to maintain as well as of herself, and the 

1 Bantu Ram vs. Mst. Dodan Bai, 9 Lah. 85 ; Ohimnaji vs. 
Lmkar, 11 Bom. 320 ; Kandappa vs. Svbha, 13 Mad. 189 ; Vdai 
Chunder vs. Ashutosh, 21 Cal. 190 ; Kandasand vs. Bajagopala- 
swami, 7 Mad. L, J. 363. 

2 Bhau Bdbaji vs. Gopal, 11 Bom. 325. 

3 Abhesang vs. Baisang, 14 Bom. L. E. 603. 

4 Panachand vs. Mahdbcda, 43 Bom. 136 : 20 Bom. L. E. 1, 

5 Ishwari Prasad vs. Bcdm Nandan, 47 All. 563. 

6 Dinanath Ghosh vs. Hrishikesh Pal, 18 0. W. K. 1303, but 
contra see Qur Dayal Singh vs. Karam Singh, (38 AH. 355 below). 

7 Ohuraman Sahu vs. Gq^ &ihM, 37 Cal. 1, 
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marriage esqienses of those who were entitled to these 
being defrayed out of the property, are purposes for which 
she may sell, etc.^ 

D, The last is Necessity : This cannot be defined. In 
this ease her position is just that of a manager, and the 
principles in Hunooman Pershad's case apply to her acts. 

(2) Costs of maintaining or defending suits may justly 
be met by a widow from out of the estate.^ If it appears 
that the money was required for the purposes of litigation, 
and that no other source was available.^ 

There is a distinction between litigation undertaken to 
frotect the property, and litigation the object of which was 
to obtain “ a possible benefit ’’ for the estate, the former 
relating to the security of that which was already acquired, 
and the latter to that which may possibly be acquired. In 
the former case the costs would be binding only, but in the 
latter class of cases, the costs would be binding, if it has 
ended in actual benefit to the estate on the principle that 
“he who enjoys the benefit ought to bear the burden 
also.”^ 

In a recent case their Lordships of the Privy Council 
observed: “it was impossible to give a precise definition of 
‘benefit to the estate’ applicable to all cases The preser- 

vation of the estate from extinction, the defence against 
hostile litigation affecting it, the protection of its portions 
from injury, or deterioration by inundation, these and 
such like things would obviously be benefits.”® 

1 SadasMv vs. Phakuhai, 5 Bom. 540. 

2 Amjad Ali vs. Moniram, 12 Oal. 52. 

3 BUma reddi vs, Bhaskar, 6 Bom. 

4 Jagat Singh vs. Bauicd Kamdya, 4 Luck. 26. 

5 Pdaniappa vs, Bdvasihmumy, 44 L A. 147 at p,155. 
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And referring to these derisions, the Allahabad High 
Ciourt has recently observed that an act for which the 
character of “legal necessity” or “benefit of the estate” 
could be claimed must necessarily be a defensive act — 
something undertaken for the protection of the estate already 
in possession, and not an act done with the purpose of 
bringing fresh property A 

(3) Necessary repairs of the property would be a 
good ground for supporting a debt contracted, and the debt 
would be a charge upon the estate in the hands of the rever- 
sion.^ 

(4) Marriages of daughters : — Expenses incurred for 
the marriages of daughters and other members are necessary 
expenses.^ 

In a recent case ( unreported ) the Bombay High Court has 
held that the second marriage of a daughter is a legal necessity, 
though not a religious dutyA 

And recently it was held that an alienation made by 
her to provide dowry for her daughter would be binding, 
if such an alienation is proved to be a reasonable one® as 
also to pay a debt incurred by the husband for the 
daughter’s marriage.® 

(5) Construction of a well or- house may or may not be a 
legal necessity according to the circumstances of the case. It 
would be if it be for the benefit of the estate, otherwise not. 

1 JBhagwan vs. Mahadeo, 45 All. 399 ; Jado vs. Nathu, 
48 All. 592. 

2 Harry Mohan vs. Oanesh Chunder, 10 Cal. 823. 

3 Oanpat JDhaku Teli vs. Ttdsiram, 13 Bom. L. E. 860 ; 
Maltan Lai vs. Gaya Singh, 3 All. 255 ; D. Srinivasa Iyengar 
vs. Thiruvengadathayangar,.Z^ Mad. 556. 

4 JBhagu vs. Shidu Bim Arjuna ( s. a. 288 of 1916 D/. 6th 
August 1917 ). 

5 Udai Dal vs. Arhbika Prasad, 2 Luck. 412. 

6 Karrwda Prasad Singh rs. Lalji Prasad, 9 Pat. 721. 
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Pebsonal OsnaATioB 


N. B . — ^In tbe case of a necessity sTie is not bound to borrow 
money, or mortgage tbe estate and thus reduce ber income ; but 
she may sell. 

Personal obligation of the widow — 'How far binds 
husband's estate ? A person dealing with a widow, and 
wishing to bind the husband’s estate in the hands o£ rever- 
sioners must show (1) that the dealing was one in respect of 
which the wido^w was authorized to bind the estate, (2) that 
she intended, and was supposed to do so. In every case, 
the nature of the transaction and the intention of the 
parties must be gathered from the recitals in documents or 
from surrounding circumstances.^ 

The Courts of Bombay, Madras and Allahabad have 
refused to hold reversioners liable to satisfy bonds executed 
by a widow as security for loans contracted by her, which 
neither specifically pledged the estate, nor purported to be 
executed by her as representing the estate, though in each 
case the object of the loan was one for which the widow 
might legitimately have bound her successors.^ 

The Bombay High Court refused to recognise a charge 
created by her by a will which was to become operative 
after her death. 

Moreover, she cannot direct the devolution of the estate 
in a line different from that provided by law either with or 
without the consent of the reversioners.^ 

Decree against tbe widow : — A decree fairly obtained 
against a widow as representing the estate would bind the 
reversioners.^ 

1 Damodhar vs. JanUbai, 5 Bom. L. E. 350. 

2 Qadeppa vs. Appaji, 3 Bom. 237 ; Bhagwantrao vs. 
Barrinctth, Bom. 542. 

3 Bup Narayan vs. Gopal Dsui, 36 I. A. 103 ; 36 Cal. 780. 

4 Mussarnati BhogdbutM vs.; Chawdry Bholcmath, 2 I. A, 
258, 261 ; Juggo Bai vs. IJlsavald, 56 I. A. 267 ; Keaho Prasad 
vs. Bhao Pragesh, 51 1. A 381 *, 46 All. 83. 
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Mortgagee in possession: — Where a widow obtained 
possession o£ her husband’s property as a mortgagee in 
possession, a decree obtained against her in that connection 
is binding upon the reversioners.^ 

Vatan lands : — So sale o£ Vatan lands o£ which she 
was in possession and in regard to which proceedings were 
carried on against her as the representative o£ the deceased 
judgment debtor would be binding2 even when the 
widow did not contest the suit, provided the plaintiff’s case 
was £airly and properly stated and the widow had an 
opportunity to defend.^ And any question o£ fact, ( e. g., 
of adoption ) so decided would bind the reversioner under 
the principle of res judicata.^ The same would be the case if 
a daughter held the estate as her father’s representative.® 

So a debt properly incurred by her to meet the cost of 
litigation against her in regard to the estate would be bind- 
ing against the reversioners.® 

But it would be otherwise if the 
prwSsef ' decree is based on an award or a compro- 

mise by the widow.’ Such a decree is 
void and inoperative.® 

The mere fact that a decree for mesne profits had been 
obtained against the widow in an action for trespass will 
not entitle the decree-holder to enforce it against the estate. 

1 Bai Jadi vs. Purushottam, 34 Bom. L, R. 739. 

3 Ganesh vs. Laxmibai, 46 Bom. 736. 

3 Gur Nanak Prasad vs. Jew Narcdn Lai, 34 All. 385. 

4 Bisal Singh vs. Balwcmt Singh, 40 All. 593 (P. 0.) 

5 JSurrinath Chatter ji vs. Mohunt Mothoor, 30 I. A 183 • 
Baisal Singh vs. Balwant Singh, 45 I. A 168. 

6 Jagdat Singh vs. Bawat Kanhaiyah Balcsh, 4 Luck 36. 

7 See Jeram vs. Veerbai, 5 Bom. L. R. 885 ; Bama vs. Zfeyt* 
43 Bom. 349 ; 30 Bom. L. R. 947. 

8 Sadasi Koer vs. Bam Gdmd &,ngh, 15 Oal. W. N, 857. 
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So in the case of a personal decree against her ; ^ or on 
a ground personal to the widow ; ^ unless the foundation of 
the decree be a debt for which the widow could have bound 
the entire estate;® and in a recent case an annuity imposed 
by a compromise with a widow was held by their Lordships 
to be a charge upon the estate/ 

Compromise by the widow It has been shown above 
that a decree based upon an award or a compromise by the 
widow would not conclude the reversioners. It is notj 
however, always so. A compromise or an award may be 
binding under certain circumstances if it was fairly arrived 
at and especially when a considerable time had elapsed and 
most of the property had changed hands, when the rever- 
sioner was a party to it.® 

Estoppel A reversioner entering into an agreement 
during the life-time of the widow may become estopped 
when the succession opens after the death of the widow.* 

As was observed by their Lordships, the true test to 
apply to a transaction which is challenged, is whether the 
alienee derived title from the limited owner. If a com- 
promise is based on the assumption that there was an 
antecedent title of some kind in the parties, and the 
agreement acknowledges and defines what that title is, it 

1 Baijun Doohey vs. Bnj BhuJarn Lai, 2 1. A. 275 ; Sttbbi 
GanpalibkaMaxB. Bam Krishna, 1% Bom. L. E. 919,1925, 

2 Bai Kunhu vs. Bai Jadav, 21 Bom. L. E. 837. 

3 Veerabadra Aiyar vs. Marudaga Nachiar, 34 Mad- 

188. 

4 Raja of Bamnad vs. Sundara Pandiyasam Tevar, 46 I. A. 
64. 

■ 5 See Bihari vs. Laud, 35 All. 240 ; Karihai vs, Brij, 40 All* 
487 ; 45 I A lia • 7 : 

6 Moti Shah vs. Gandhara Singh, 48 1. A. 637. 
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cannot be challenged by the reversionary heirs- It ope- 
rates as a family arrangement for the settlement of dis- 
putes.i Moreover if a compromise appears to be reason* 
able and prudent and in the interest of the estate, it is bind' 
ing on the reversioners.^ 

A compromise of a suit in regard to an obligation 
created by herself stands on the same footing as an alienation 
and the alienee must prove its binding chai'acter.^ 

But a compromise between two persons each claiming 
absolutely cannot bind the reversioners*^ 

Business transactions : — Where a widow succeeds as 
such to the business of her husband and carries it on for 
a number of years same as was done by her husband, she 
can sell immoveable property purchased by her in course 
of the business without proof of any legal necessity.® 

And generally, legal necessity must be real necessity. 
A mortgage incurred for paying arrears of Government 
revenue which were purposely allowed to accumulate was 
held to be not a necessity which would bind the non-consent- 
ing reversioners.® [In this case the consenting rever- 
sioners who had a life-interest were held to be disentitled to 
their life-estate. ] 

Burden of Proof : — The onus of proving legal neces- 
sity or any other sufficient and justifiable cause is on the 
alienee.’' 

1 Khunni Lai vs. Krishna^ 13 Bom. L. E. 427 { P. G. ) 

2 Bamsumran Prasad vs. Shamkumari, 49 I. A 342. 

3 Nulla Tinipatiraju vs. NandikoUa, 45 Mad. 504. 

4 Jamk Kishori vs. De6i Prasad, 2 Pat. L. J. 370. 

5 Pahwal Singh vs. Jtwan Las, 42 All., 109. 

6 Phul Chand vs. Jodha, 6 All. L. J. 547. 

7 See Lola Brij Lai vs. Strain, 16 Bom. L. E. 362 (P. 0. ) ; 

Bhawam vs. Himrmt, 13 Bom. L. E. 384 Nazir Begam 

vs. Eao Baghunath BingfA 41 A11..571. 
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Her power over her husband’s self-acquisitions is not 
greater than that over the ancestral propertyi. 

Her power over moveables : — It had been held in 
Bombay that a widow during her liEe- 
Bombay. absolute power over moveables 

inherited by her from her husband, and may dispose of such 
property by wilL^ But much doubt was thrown on this 
case in a subsequent Full Bench case, ^ where it was held 
that under the Mitdkshard law a widow has no power to 
bequeath moveable property inherited by her from her 
husband. Four years afterwards a Division Bench (Par- 
sons and Eanade, JJ.) of the same court held that a 
widow in Gujerath, under the law of Mayiikha had power 
to bequeath moveable property taken by her under the 
will of her husband, which gave her express power of dis- 
position, Ranade 5 . observing : — “ It appears to me that 
the testator intended to place no restrictions upon the disr 

posal of the movable property that might remain 

With such power, she can even bequeath immoveable 

property^ There is a three-fold distinction 

(1) between the moveable and immoveable property, (2) be- 
tween title by bequest and title by inheritance, (3) and a 
distinction between the Maydhha and the Miidkshard, which 
must be borne in mind before the rights of a widow in 
Gujerath, claiming under a will, which gave her express 

power of free disposition are negatived by the sole 

authority of the Full Bench decision quoted above.”® This 

1 Mt. Thakur vs. Bai Bduk Bam, 11 M. I. A. 139 ; Bechar 
Bhagwan vs. Bai LaJcshmi, 1 Bom. 56 ; Mayaram vs. Motiram 
GoviTidram, % B. H. C. 313. 

3 JDamodar vs. Purmanandas, 7 Bom. 115. 

3 GadaMarhhat vs. ChandrcMagabsi, 17 Bom. 690. 

4 8hel Mulchand vs. Bai Mancha, 7 Bom. 491, 

5 MoiUal vs. BatM, 31 Bom. 170/174. 
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decision was based on an express power ^ven to the 
widow. 

Where a husband bequeathed moveables to his wife without 
express words making over to her absolutely it was in earlier 
cases presumed that the property not so disposed of was intended 
by him to be held by her as a widow’s estate.^ 

But the Privy Council in a later case held that where 
a grant has been made it is presumed to confer an absolute 
power.^ 

The Full Bench case in 17 Bom. was followed later 
on, when it was held that a widow has no power to 
bequeath by will moveables inherited by her from her 
husband^ (a case under the Maydkha) ; and a division 
Bench (Russell and Heaton, JJ.) of the same Right Court 
held that a widow inheriting moveables from her husband 
does not take an absolute estate so as to make a valid gift 
thereof even during her lifetime.* 

{This decision has the effect of changing a uniform current 
of decisions on this side of India from the oldest oases on record, 
of introducing limitations on the woman’s right in Bombay, and 
of importing principles which were hitherto confined toother 
parts and which are there being occasionally modified by slight 
departures in favour of an expansion of the woman’s rights.) 

Under the Benares school the text of the MUdkshard has been 
differently interpreted and applied, Tliere a female taking by 
inheritance, whether from a male or a female always takes a 
qualified estate to which t’ne doctrine of revertor is applicable.* 
And even a gift or a will by a husband in favour of his wife did 
not ordinarily carry absolute interest in the property to the wife 
unless such an estate is clear from the general provisions of the 

1 Bhikaji vs. Datlatraya, 2 Bom. L. R. 888. 

2 Bai Shirmbcd vs. BcUaTuM, 23 Bom. L. R. 618. 

3 Cliaman Lai vs. Ganesh, 6 Bom. L. R. 460. 

4 Pandharinaih vs- Govind, 9 Bom, L. R. 1305 ; 32 Bom. 59, 

5 8heo Shankar Led vs. Bdd Shai, 30 I. A. 203 ; Sheo Partab 
Bahadur vs. The Allahdbad Bmk, Ltd, S Bom. L. R. 833 (P, 0.) 
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documents If, however, the widow is specially empowered by the 
deed of gift or will which invests her as full owner, then she can 
dispose of it as her own by the right of full ownership. It has. 
however, been held that unless a grant expressly gives any 
limited estate or unless there is any uncertainty or ambiguity in 
the grant as to the extent of the interest conveyed, a grant to a 
Hindu female conveys an absolute estate and there is no pre- 
sumption of law to the contrary.^ 

From all these eases it will be seen that inherited 
moveables, if not disposed of by her, pass on her death to 
the next heir of her husband, and cannot be seized in 
execution of a decree against the widow for her personal 
debts.^ And referring to the case in 7 Bom. the court 
remarked that “ if that case is to be regarded as necessarily 
giving to the heir of a widow on her death such moveables 
as remain undisposed of by her, it must be treated as of no 
authority.” 

A purchase by a husband in the name of his wife does not 
raise any presumption of a gift to the wife or of an advancement 
for her benefit. 

In India, as a general rule, the criterion as to ownership of 
property is the source from which the purchase-money was 
supplied. But it is not the sole criterion ; it depends upon other 
circumstances^ 

Adverse Possession by the widow : — Where a widow 
is in possession of an estate she holds it derivatively as an 
heir and as a widow’s estate. It cannot be presumed in 
the absence of evidence to that effect that she was claiming 
or holding the estate adversely.® 

1 Jamm Das vs. Barmvtar Pande, 27 All. 364. 

2 See Surajmani vs. Pavinath Ojha, 30 All. 84 (P. 0.) ; 
Lalit Mohun vs. Chnkkan Lai, 24 I. A. 88 ; Bamchandra Eao vs 
Bamchandra Bno, 42 Mad. 282. 

3 HarilalYS. Prcmjociavdas, 1% 'Bom. 229; Bai Jumna ys. 
Bhai Shankar, ibid., 233. 

4 Bai Motivahoo vs. Purushottam Dayal, 29 Bom. 306, 

5 Bdbert Watsan & Co. vs. Sham Lai Mitter, 14 I. A. 178. 
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If, therefore, while in possession as a widow she ac- 
quires and completes a title by adverse possession that would 
not become her strtdhana but would accrue to the estated 

Where a daughter had commenced to hold absolutely 
against the widow, but subsequently upon the widow’s 
death the estate devolved upon her as heir, it was held that 
her subsequent possession as heir could not be tacked on to 
her previous adverse possession, so as to make the whole an 
adverse possession.^ 

But it would be otherwise where she took possession, 
and having asserted a preferential title acquired adverse 
possession not as representing the estate, but independently^ 
e. <7., during the lifetime of a son or son’s widow. In such 
a case, after the lapse of the statutory period her possession 
would become adverse and a suit by the reversioners would 
be barred.^ The question is one of legal inference from 
documents, findings of the Courts and other circumstances. 
In such a case those who derive title from her would also 
hold adversely to the reversioners. In this connection may 
also be noted the principles under which a decree fairly 
obtained against a female holding property as representing 
the estate concludes the reversioners.® 

N. B . — ^The estate which she thus acquires by adverse pos- 
session becomes her sridJiam and goes to her stridham heirs,® and 

1 Lajwanti vs. Safa Chand, 26 Bom. L. E. 1117 (P. 0.) ; 
Anant DaMairaya vs. Mahadeo Wasudeo, 31 Bom. L. E. 628. 

2 Bhusjati Uvadhyaya vs. i2a?ra Blvaros, 52 All. 222 ; see also 
AUnashcliandra Q-hos vs. Narhari MeMor, 57 Cal. 280. 

3 Suraj Balli Singh vs. Tilakdhari Singh, 7 Pat. 169, 

4 Mt. Lachman Kunwar us. Anant Singh, 22 I. A. 25; see 
also Sham Koerin vs. JDal Koer, 29 1; A. 132. 

5 See Hurrmath Ghattarji vs. Momrnt- Mothoor, 20 1. A. 183, 

6 iTanAai Earn vs. M. AHin’, 32 All. 189. 
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hep alienee or heir can tack on the possession to his after her 
death.^ 

In the following cases her possession was held to be adverse 
to the reversioners. 

(a) Where she was in possession under a gift. 

(b) Where a plaintiff alleged a custom excluding widows, 

an^ the custom was held not to be proved, it was 
held still that according to the allegations of the 
plaintiff the widow being in possession for more 
than 12 years held adversely. 

(c) Where the widow held for over 12 years as absolute 

owner, though without any assertion of right. 

(d) Where widows were entitled only to maintenance, 

but dealt with the property as owners making 
^ gifts, etc. 

Adverse possession against the widow if completed 
by the statutory period would appear to conclude the rever- 
sioners.^ 

Beaman J. after an elaborate discussion expressed 
the view that a suit by a reversioner would not be barred.3 
But very recently the question having been raised, tlieir 
Lordships of the Privy Council have held that possession 
which had become adverse against the widow in possession 
would also bar a suit by a reversioner'^ on the principle 
that she represents the estate. 

It has, however, been recently held that this principle 
will not apply to a case where the widow had never been 
in possession, e. g., where she was a minor, when her hus- 
band died when also a minor ; and it has been held that the 

1 Boihan vs. Bhilaijee, 14 Bom. 317. 

2 Chhaganram YB. Moti Gaori, 14 Bom. 512, at 515-516. 

3 Subbi Ganapat&hatla vs. RainalmslinabJialta, 19 Bom, 
L. R. 919 at pp. 924-925 ; 42 Bom. 69. 

4 Vaithialinga Mudcdkir vs. Srirangah Anni, 52 I. A. 322 ; 
Aurabinda Nath vs. Manoravm DM, 55 Cal. 903. 
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possession which had never had a start against the widow, 
would not bar the claim of the reversioner. ^ 

The point was discussed in two recent cases, where the 
following proposition was kid down : — 

Adverse possession cannot run against the reversioner 
until after the death of the woman in possession, but whei’e 
the adverse possession was the result of a decree which is 
binding against the reversioners, the reversioner is bound.^ 

Suits and other remedies against the widow : — Who are 
Eeversioners ? Who may sue ? A mere stranger cannot 
sue. No one except those who have an interest in the 
succession, and who would be injured by the acts com- 
pkined of, can sue. Those persons alone who can show 
that they are both the next heirs and related within four- 
teen degrees are entitled as reversioners. 

A reversioner has no right or interest in prmerdi in 
the property which the female holds for her life. Until 
it vests in him on her death it is a mere Spes successionis.^ 

Such an heir has only a contingent interest. He can- 
not get a mere declaration tliat he was the next reversion- 
ary heir. But he may have a declaration as to the effect of 
a deed, notwithstanding the fact that the declaration given 
involves a finding in his favour that he is a reversionary 
heir ; but not as a matter of course- A reversioner, to 
whom the interest is transferred during the widow’s life- 
time, is not precluded from questioning any previous 
incumbrance by her. 

1 Mussammat Lachmin vs. Ishuri Prasad, 4 Luck. 893 ; see 
also Bankey Lai vs. Baghunath Sahcd, 36 All. L. J. 1049 (F. B.) 
and Rmickordas vs. Parvaiibai, 26 I. A. 71. 

3 AUnash vs. Narhari, 57 Cal. pp. 288-395. 

3 Amrut vs. Gaya, 453 A. 35; Gangabai vs. Han, 45 Bom, 
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Remote Reversioner :■ — The question what reversioners 
are entitled to bring a suit has been the subject of 
discussion by the courts. The law has thus been recently 
summarized^ : “ It is now settled beyond dispute by the 

decisions of the Judicial committee that the nearest rever- 
sioner, who is the presumptive heir in succession, though 
such revei'sioner has only a contingent interest, may bring 
a suit for a declaration that the acts of a female heir in 
possession do not bind the estate. It is equally well settled 
that a remote reversioner cannot maintain such a suit, 
unless the immediate reversioner has fraudulently colluded 
with the female heir, or for some reason or otherwise has 
made it impossible for him successfully to challenge the 
acts of the family heir. He can also impeach a gift by the 
widow even if made with the consent of the nearer rever- 
sioners, or even with his conjunction.^ 

The case would be otherwise where the immediate 
reversioners, instead of being males taking an absolute 
estate, are females who take in succession and are entitled 
only to a life-estate. In such a case the remote male 
reversioner is entitled to bring a declaratory suit. 

On the death of a female after the institution of a suit 
brought as heiress for possession of property belonging to 
the last male owner the next reversioner can prosecute the 
suit as her legal representative within the meaning of the 
Code of Civil Procedure- 

And the Madras High Court has held that a suit 
brought by a reversioner dying pendente life may be con- 
tinued by others, such a suit being on behalf of all the 
reversioners.^ 

1 Abinash Chundra Mazumdarrs. Harinath, 33 0al. 62. 63. 

2 Qliimbam Pande vs. Mt. Baj Kumari, 43 All. 534. 

3 V. Venkatcmarayana Pilldi vs. Siibbammcd, 42 I. A. 125. 
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But the assignee of a reversioner cannot sue by right of 
subrogation. 

An adopted son may bring a suit for setting aside an 
alienation made by his adoptive mother. His position is not 
different in this respect from that of a reversioner.^ 

And the position of the second adopted son is in no 
way different. He does not succeed to the first adopted son, 
nor is he his representative.^ 

An afterfaorn son: — A son not in existence at the date 
of the alienation but bom subsequently can also question 
the alienation if it is not supported by a justifying cause. In 
this respect an adopted son and an afterborn son stand on 
an equal footing. 

The Madras High Court had taken a different view and it 
has been held that a son born after adoption under an authority 
cannot question.^ 

II. For what they may sue ? A I’eversioner can 
only bring a suit for an act which is injurious to his 
interests. The true test in such a suit is from whom did the 
alienee derive title ? He can only ask for such a relief after 
the widow’s death against strainers as the widow herself 
could have obtained as representing the estate. He is not 
in a better position.^ He must prove, not only that he is a 
reversioner but, that he is the next reversioner. 

When can they sue ? 

(2) Moreover, he cannot bring a suit for possession of 
any property during the widow’s lifetime. He must prove 
the widow’s death. Otherwise the suit will be dismissed.® 

1 Hammngouda vs. IrgoudayM Bom. 645. 

2 Hammant vs. Krishna, 49 Bom. 604 ; 27 Bom. L. E. 642. 

3 Veeranna vs. Sayanna, 52 Mad. 378. 

4 Laxman vs. Bkagmnsingh, 23 Bom. L. E. 55. 

5 Mt. Walihan vs. Jogeshwar Narayan, 35 I. A. 38. 


li % For what they may she ? 

The utmost that he can ask for is a declai-ation that her acc 
is void, or not binding upon the estate beyond her lifetime. 

(3) He cannot bring a suit for restraining future 
alienations. The validity of each alienation depends upon 
the circumstances of each case, and cannot be determined 
upon beforehand. 

Widow’s alienation is not void but voidable.^ 

Many times a question arises whether a suit by a rever- 
sioner for setting aside a deed was at all necessary. The answer 
would depend upon the nature of the transaction. If the tran- 
saction entered into by the widow was absolutely void then the 
next reversioner need not take any action at all for setting it 
aside. 

If however, the transaction, is not absolutely void, but only 
voidable, e. g., in case of leases for long terms, then such tran- 
sactions would be binding unless they are properly set aside or 
dissented from. And a Hindu widow has power to grant a per- 
manent lease if it be for the benefit of the estate. Her aliena- 
tion is mt absolutely void, but it is prima facie voidable at the 
election of the reversionary heir who may affirm it or treat it as 
a nullity without the intervention of any Court.^ 

N'ofe : — In the case of an alienation which is absolulely void 
the alienee cannot claim or xeoove-r anything in a suit by a 
reversioner for possession upon the widow’s death. And it was 
held in the case of a mortgage where the mortgagee had erected a 
building that he could not claim a right to remove the building 
before he was made to hand over possession of the property to 
the reversioner.^ 

(4) A reversioner cannot maintain an action for a 
declaration of title as next heirj for, until the death of the 
female in possession, it is not possible to say who will be 
the next heir. 

1 Sitaram vs. Khandu, %% Bom. L. B. 1155 ; 45 Bom. 105. 

2 Bijoy Gopal vs. Krishna Mohini, 34 I. A. 87 ; 34 Oal. 339. 

3 Vijbhukandas vs. Dataram, 9 Bom., L. E. 1183 ; Kara- 
yan vs, Bholagir, 30 Bom. 398. 
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(5) He can restrain waste by the widow ; and making 
a gift of a portion is waste.^ And the right extends to 
prevent waste as regards moveables also. But in such a 
case, he can only ask for an injunction; but for this he must 
allege and prove specific acts of waste, or mismanagement 
or any Other misconduct. And unless this is done, no order 
whatever can be passed against the female heir. 

(6) The reversioners wilT be equally entitled to res- 
train unlawful acts of strangers holding under the widow. 
But in such a case actual disposition of the intermediate 
estate, or waste, or injury, must be proved .2 

(7) In any case it is settled that the next reversioner 
might bring a suit for a declaration that an adoption was 
invalid, as he might otherwise lose the evidence which would 
establish its invalidity, wlien the occasion arose;^ and under 
special circumstances even a more remote reversioner may sue 
not to challenge the acts and transactions of the widow, but 
generally for the protection and preservation of the rever- 
sionary estate.'^ 

(8) A reversioner has a right to take out a succession 
certificate for a debt due to the estate and it is not affected 
by the interposition of a widow- 

Form of relief (l) When an alienation is set aside the 
person dispossessed is entitled to sums paid by him for 
charges binding on the estate with interest as also to com- 
pensation for reasonable improvements effected so as to 
increase the value of the property, even though he himself 
was not the person who actually spent.® 

1 Ahmed Asmal Muse vs. Bd BM, %% Bom. L. R. 836. 

2 Suraji Band Kuar ys. Mahipat, 7 Bom. L. R. 669. 

3 Anyaba vs. Daji, 20 Bom. 303. 

4 Eamabai vs. Bangrao, 19 Bom. 614 ; Balntukitnd Lai vs. 
Md. Bohano Kueri, 8 Pat. 153. 

5 Bhagward Daycd vs. Bam Batan, 24 Bom. L.S. 386 : (P.O.) 
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(2) Mesne profits : — 1£ a voidable transaction is set 
aside as the result of a suit by a person who has the right 
to avoid it, it was void from the outset as against him. 
He is therefore entitled to mesne profits. 

Necessity and burden of proof.— It lies upon the creditor 
to show either that there was legal necessity, or at l^st that 
he was led on reasonable belief that there was necessity for 
the alienation. The reversioner need not plead the absence 
of necessity. In order to justify necessity, it must be 
proved that the expenses were reasonable, and could not 
have been met from the income. In the absence of proof 
of necessity the consent of the next z’eversioners must be 
proved, which would raise a presumption of necessity. Such 
co-went must be established by positive evidence that it was 
given by them upon an intelligent understanding of the 
nature of the transaction. Mere recitals as to the existence 
of necessity is not by itself proof of it. 

In the case of Pordanashin ladies, it must be satisfac- 
torily proved that the transaction had been explained to 
them, and that they had understood it. There is, however, 
no absolute rule that a gift by a Purdanashin woman is in- 
valid in the absence of proof that she had independent advice. 
The absence of such an advice is a fact to betaken into 
consideration at the time of deciding whether she understood 
the transaction and carried it out deliberately of her own 
free will. 

1 Gunjeehwar vs. Durg Prasad, 44 I. A, 230. 
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Surajballi vs. Tilakdiiari 137. 

Snraj Bans! Koer vs. Mahipat 143. 
Surajniani vs. Ravin at-h 136, 109. 
Surjan vs. Sardar 114, 

Surveshwar vs. Maheshrani 119. 

Thakur vs. Mt. Chanda 113. 
Thakurani vs. Bhaiya 114. 

Totawa vs. Basawa 106. 

Tukaram vs. Rarayan 104. 

Tukaram vs. Yesu 116. 

Tnljaram vs. Mathiiradas 93, 110. 
Tripura vs. Harimati 96, 

Udai Dat vs. Ambika Prasad 139. 

V. Venkatnarayan vs. Subbammal 
140. 

Vaithlainga vs. Srirangah 138. 
Valiabhram vs. Bai Harigunga 94. 
Teerabhadra vs, Mariidaga 132, 
Veeranna vs. Sayanna 141. 
Yelloyappa vs. Ratrajan 75,' 

Yenkat vs. Thayaramah 103, 
Yenkata vs, Yeerabhadrayya 110. 
Yenkatrao vs. Bhujangrao 93. 
Yijayrangam vs. Lakshman 111. 
Yijaysinghji vs. Shivsinghji 54, 55, 
' '56. 

Yijbhukandas vs. Dataram 142. 
Yinayak vs. Lasraeebai 93, 110. 
Yirasangappa vs. Rudrappa 92, 
Yithai vs. Pralhad 71. 

Vithappa vs. Savitri 110. 

Yithoba vs. Bapu 55. 

Yrijabhukandas vs. Bat Parwati 93. 

Yadav vs. Ramdev 51, 53, 53. 


